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OcTopoxkHo: agBoOKAT!

Ornoxa 6e3MATEKHOTO HCIOJIH30BaHUS O(IIOPHBIX KOMIIAHWK HaBCer1a B mpouuioM. Mx
MIPUMEHEHHE B COBPEMEHHBIX YCIOBUSAX TPEeOyeT TIIATEILHOTO TJIAHUPOBAHMS, 3HAHUS
3aKOHO/IaTE€ILCTBA U HAJIOTOBBIX CHCTEM MHOTHX CTPaH U MOCTOSTHHOTO MOHUTOPHUHTA CUTYaIIHH
B YKpauHe, CTpaHe PETUCTPAIlMU U B CTpaHaX e BEACTCS NeATeNbHOCTh. [Ipu perucrpamuu u
paboTe ¢ STUMU KOMITAHUSIMU HEN30€KHO TTPUXOAUTCS TIOJIb30BATHCS yCIyraMi HHOCTPAHHBIX
KOHCYJIbTAHTOB M IOPUCTOB. MIHOT1a OT HUX MOJKHO CJIBIIIIATH YTBEPKIACHUS O TOM, YTO JIr00ast
nH(popMarus, nepegaBaeMas KIMCHTOM KOHCYJIBTAHTY WUJTU aJBOKATY, COBEPIICHHO
KOH(pHUACHITHATbHA U HE MOXET OBITh pasrJlallieHa.

Jlasxe nroaM BecbMa JJaJIeKHe OT OPUCIIPYACHIIMY 3HAIOT, UTO €CJIM KJIIMEHT o0palaeTcs 3a
MTOMOIIIBIO K aJIBOKATY, TO IMOYTH B JIFOOOW CTpaHE OH MOKET PACCUUTHIBATH HA TO, YTO
KOH(PHUACHITMATHHOCTH CO00IIIaeMoi aaABoKaTy HHGOPMAITUH 3aluIaeTcs 3akoHoM. [1o kpaitnei
Mepe, Tak ObLIO 10 HEJABHETO BPEMEHH.

Ceroans 3T0 TIpaBO Ha KOH(MHUIECHIIMATHLHOCTH TIOCTETIEHHO Pa3MbIBACTCsI, 00OCTABIISAETCS
MHOYECTBOM OTOBOPOK, OTPAHUYEHUN U UCKITFOUCHHH. 3aKOHOJaTeIIbHBIC OPTaHbI
MepeCcMaTPUBAIOT 3TOT MIPUHITUI, COMTOCTABJISIS €r0 ¢ TPEOOBAHUSIMHU COBPEMEHHOTO OOIIECTRA,
MBITAsICh COATAHCUPOBATh MHTEPECHI INYHOCTH M 00IIeCcTBa. EC/i HBIICHHE TCHACHIINT
COXPaHSATCS, TO BO3MOYKHO CKOPO MBI YK€ OO0JIBIIIE HE CMOYXEM OTKPBITO OOIIATHCS CO CBOMM
aJIBOKATOM.

HemHoro ucropuu

[TpuHnMny KOHUACHINATLHOCTH B3aMMOOTHOIICHUN «KJIMEHT-aABOKaT» 00Jiee YeThIpex
cToJieTHil. XOTs €ro KOPHHU yXOAST B IIyOb HCTOPUU PUMCKOTO IpaBa, HauOoJIblIee pa3BUTHE OH
MOJIy4ns B cpeHeBeKoBoi bpuranuu. JIxo00nbITHO, 4TO B T€ JaBHUE BPEMEHA OCHOBHOM €ro
1[eJ1bI0 ObLIA 3allluTa JIOCTOMHCTBA U YECTH JDKEHTIbMEHOB-IOPUCTOB, & HE HHTEPECOB UX
kiueHToB. Eciu Oputanckuii agBokaT oOelan KIMEHTY He pa3rilaiaTh MOJyYeHHYIO OT HEro
nH(popMalnIo, TO TpeOOBATh 3TOI0 CUUTATIOCH HEAOMYCTUMBIM.

Co BpeMeHEM JKEHTIbMEHCKUE HOPMBI U3 FOPUINYECKON MPAaKTUKK MOYTH ncue3nu u ¢ XYIII
BEKa MPUHIUI KOHPHUIESHIMATbHOCTH HAMPaBJIEH UCKIIOYUTENBHO Ha 3allUTy HHTEPECOB
KJINEHTA.

enb npuHIMna KOHPUIEHIUATBHOCTH CETO/IHS — 00€CIeYnTh CBOOOIHOE, JOBEPUTEIILHOE
oOlIeHre MeXy KIMEHTOM U aIBOKaToM. TOJIbKO IIPH YCIOBUU TBEPJOTO U HEYKOCHUTEIHHOTO
coOJII0IGHUS 3TOTO MPUHIUIA 00ecTieynBaeTCs MpaBo JIMYHOCTU Ha 3allUTy B cyzae. B
IIPOTUBHOM CJIy4yae a/IBOKaT He CMOKET BeCTH 3((HEKTUBHYIO 3alIUTy HHTEPECOB CBOETO
KIIUEHTA.

Crnenyet 3aMeTHUTb, YTO PacpoOCTpaHEHHOE MHEHHE O 00JIbLIeH KOH(PUIEHITUAIBHOCTH
OTHOIIEHUH KIIMEHT-aJJBOKAT B CTPAHAX C AHIJI0-CAKCOHCKOW MPAaBOBOW CUCTEMOM
0e30cHOBaTeNbHO. TaM OHO OCHOBAHO Ha psijie CyJ€OHbIX MPELEeIEHTOB, TPAAULIUSIX
OpUINYECKON TTPOEeCCH U MOPaTLHOM Kojekce moBeaeHus aasokara. B CIIA, nanpumep,
IIPUHLATIIBI aIBOKATCKOM STUKH YCTaHABIMBAOTCSA AMEpPUKaHCKOM Acconuanuei AIBOKaToB.
Ha npotskeHnn nocieqHux AeCATUIETHH MPOIIOro Beka MOKHO ObUIO HAaOII0AAaTh OYEHb
pajuKalbHbIE U3MEHEHHS: OT AOMYLICHHS U MOOLIPEHUS Nepeadl HHPOPMAIIUH B HEKOTOPBIX
Cllydasix B CEpeIMHE BEKa, 10 PEKOMEHAlNU [TOJIHOTO 0TKa3a B Bbljaue ATOW HH(popMaLuu B
Havaie 80-x. Jloxoanino 1o Takoi KpaitHOCTH, Kak yTBEP)KIACHUE, YTO y a/IBOKATa HET
00s3aTenbCTB Nepe]] 001IECTBOM, a €CTh TOJIBKO 00s13aTeNIbCTBA Nepe kKiueHToM. [lo3zxe, ¢
POCTOM YIrpo3bI II00aIbHOTO TEPPOPU3Ma CUTYAIUsl CHOBA cTajia ObICTPO U3MEHSTHCS Ha
MIPOTUBOMOJIOKHYIO.

B cucremax e koaudumpoBaHHOTO MpaBa CUTYIUS OoJiee cTa0MIbHA. 3anuTa
KOH(HICHITMATBEHOCTH 00Jiee KOHKPETHA U 3a4aCTyI0 HAXOJUT OTPAKCHHE B YTOJIOBHOM IIpaBe,
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IpelycMaTpuBas yroJIOBHYIO OTBETCTBEHHOCTbh aJIBOKATa 3a HapylleHue KOHQUACHINAIbHOCTU
nH(popMalUY, TOJYYEHHON OT KJIIMEHTA.

KT0 MOKET cCUMTaThCS KIMESHTOM.

C TouKH 3peHHUs MEXTYHAPOIHOTO HAJIOTOBOTO IJIAHUPOBAHUS 0COOBIN MHTEPEC MPECTABIISIOT
KIIMEHTHI - FOPUIUNYECKHE JTULA.

B cnyyae kopnopanuu win ToBapuiecTBa NpUBUIETUs KOHUACHINAIbHOCTH IPUHAICHKUT
IOpUIMYECKOMY JIMILY, @ HE BIAJEIbIy WIH MapTHepy. [10CKOIbKy HHTEpECHl KOMITAaHUI
MIPEACTABIISIIOT UX JIOJHKHOCTHBIE JIMIA, BO3HUKAET PsiJl BOIIPOCOB:

1. Ha kakux TOJPKHOCTHBIX JIUIT KOMITAHWH WJIM HA KOTO U3 TTAPTHEPOB TOBAPHIIECTBA
pacrnpoCTpaHsIeTCs MPUBUIIETHSL.

2. KTo MoxeT TpeOOoBaTh UCIIOTHEHUS YCIOBUI TPUBHIIETUHN ?
3. C keM MOXeT 00IIaThCs aJBOKAT, HE HApyIIas IIPH STOM yCIOBUN TPUBUIICTHN ?

OOBIYHO, TOJTBKO PYKOBOJAIINE COTPYAHUKHA KOMIIAHUH UMEIOT NMPABO Ha TIPUBUIIETUIO
KOHpUACHITHATHHOCTH. OOIIasCh C PSAOBBIM COCTABOM KOMITAHWHU, aJIBOKAT HE MOXKET
paccUYMTHIBaTh HA IPABO KOH(PUIACHITUATHHOCTH.

B cnydae ¢ TpactoMm npuBHIIerusi KOH(QUIEHIUAIBHOCTH PUHAIICKUT JOBEPUTEILHOMY
cOOCTBEHHUKY, HO He OeHeduuapy, yupeauTeIto WIA MPOTEKTOPY.

BaxxHo oTMeTuTh, 4TO KOI/1a B Ipolecce 0aHKPOTCTBA CyJl HA3HAYAET JOBEPUTEIHHOTO
YIPaBISIOLIEr0 UMYIIECTBOM JIOJDKHUKA, B OOJIBIIMHCTBE CTPaH 3TO O3HAYAET, YTO IIPABO
KOH(UICHIIMATHHOTO OOIIEHHS C aJBOKATOM (a TakKe MPaBO OTKa3a OT KOH(PHICHIIUATLHOCTH)
IIEPEXOUT K JOBEPUTEIBHOMY YIpaBIAOMEMYy. [I0CKOIbKY HHTEPECH JOBEPUTEIBHOIO
yhpasJsioLero u 6eneduinapa B 3Toil CUTyalluu IPOTUBOIOJIOKHBI, TO UMEHHO TaK, 0OBIYHO, U
npoucxoaut. Hanpumep, eciu aaBokar pazpaboTail CXeMy 3alllUThl aKTUBOB KIHEHTA, KOTOPBIN
OKa3bIBaeTcsi 0AHKPOTOM U Cy/l Ha3HAYaeT I0BEPUTEIBHOIO YIPABJISAIOLIEr0 UMYIIIECTBOM, 3TOT
JOBEPUTENBbHBIN YIIPABIIAIOIINI UMEET ITPaBO BBIHYAUTH a/IBOKATa PACKPBITh BCE IETAJM IJIaHa.

YT0 BXOINUT B MOHATHE «aIBOKAT

B cooTBeTCTBHH C aHTII0-CAKCOHCKUM IIPABOM 3TO HE TOJIBKO MPO(ecCHOHATBHBIN FOPHUCT,
HpeHOCTaBHXIOHII/Iﬁ IUIaTHBIC YCIIYI'U U HaXOH5[HIHI71c5I B JOT'OBOPHBIX OTHOIICHHAX C KIIMCHTOM.
B CHIA, noctaroyHo 4To0bl y Bac ObUIM OCHOBAHUS CUUTATh, YTO YEJIOBEK, KOTOPOMY BbI
cooOrmraeTe KOH(MUIESHITUATBEHYIO HH()OPMAIIUIO, - aIBOKAT, M CY/ HE JIOMYCTHUT pa3TiIallieHus
9TO# MHGOPMAIINH, Ta)Ke E€CIIH 3TOT YEJIOBEK B ACHUCTBUTEIHHOCTH HE aJIBOKAT.

B KOHTHMHEHTaNBHBIX K€ CUCTEMAaxX IpaBa cuTyauus nHas. [IpuBuierus pacnpocrpaHseTcs
TOJIKO Ha JINLIEH3UPOBAHHOTO a/IBOKaTa, UMEIOLIEr0 MIPaBO IMPAKTUKOBATH B JAHHOU
FOPUCIUKIIVH.

Hanpumep, AupexTop HEMEIKOTO MPEACTaBUTEILCTBA aMEPUKAHCKON KOMITAHUH oOparaercs 3a
coBeToM K anBokaTy B CILIIA. [TockosibKy aMepuKaHCKHIl IOPUCT HE UMEET IIpaBa 3aHUMAaThCs
a/IBOKaTCKOM JIesITeNIbHOCTHIO B ['epMaHuy TO MpaBo Ha KOH(UIEHIIMAIBHOCTb 3TOTO OOILIEHUS B
I'epmanum oTCyTCTBYET.

B HekoTophIX cTpaHax MpaBo Ha KOH(UICHIIMATILHOCTD IPU3HAETCS TOJIBKO B TOM CIIy4yae, €Ciu
a/IBOKAT HE SIBJISIETCS COTPYAHUKOM MJIU MOJUUHEHHBIM KIIMEHTA.

Kakas nadopMarms 3ammireHa

OO0b1uHO, 3TO0 JH00ast HHMOPMAIHS, KOTOPYIO KIIMEHT MepeacT aBOKATy U JTIOOBIE COBETHI
IOPUIMYECKOTO XapaKTepa, KOTOPhIC aJBOKAT JIaeT KIHEHTY. U Bce e Ha MHOTHE acTICKThI
oOIIeHMS aIBOKAT-KIMCHT 3aliTa He pacrpocTpansercs. Hampumep, He 3aluIeHbI



JOKYMEHTBI, KOTOPBIE€ KIIMEHT IepeAacT aIBOKaTy, CYeTa, KOTPhIE aJIBOKAT BBICTABISAET KIIMEHTY
U Ip.

Jliig Toro, yToOBl HH(OPMALIMS UMENa MTPaBO Ha 3aUIUTY, Y KIMEHTA JOJIKHO ObITh SIBHOE
HaMepeHue cjienaTh ee KoHpuaeHuanbHoi. Hannpumep, oHa He 10JKHA IepeaBaThCs B
MPUCYTCTBUH TPETHUX JIUI], 3a UCKIIFOUEHUEM TEX, Yb€ IPUCYTCTBUE HEOOXOIMMO JIJIs 1IeJIeH,
KOTOpBIE MpeciielyeT KOHCYIbTalus afBoKaTa. To ecTh, eciii Ha Ballleld KOHCYIbTAllUH C
a/IBOKaTOM IIPUCYTCTBYET ’KE€HA, U OHA HE BOBJICYEHA B JIEJIO, 10 KOTOPOMY IIPOUCXOIUT
KOHCYJIbTAIMsl, TO Bbl HE UMEETE MpaBa HACTaWBATh HA COOJIOIEHUU KOHPUACHIINAIbHOCTU. A
BOT €CJIY, BBICIYIIIAB Bac, a/IBOKAT OOpaTUJIICS 3a HIOMOIIbIO K ayAUTOPY, YTOOBI OJYIHUTh
AKCHEPTHOE 3aKJII0OYEHHUE, TO HApYLIEHUS] KOH(GUACHINATbHOCTH HE TPOUCXOUT.

He IMPUMCHUM ITPUHIUIT KOH(bI/I)ICHIII/IaJ'II)HOCTI/I H B ClIy4adaX, KOTrJa aABOKAaT BBIIIOJHACT HC CBOU
HpO(bCCCI/IOHaJ'II)Hble 065[3aHHOCTI/I, HarmpumMep, roTOBUT HAJIOTOBBII OTYET MJIM 3aHUMAETCS
OU3HEC KOHCYJIbTUPOBAHUEM.

Ectp Taxke HeMano cnenupuueckux 0CoOOEHHOCTEH B pa3anyuHbIX cTpaHax. Hampumep, B
BenukoOputanuu KoHQUACHINAIBHBIMU OYAYT CUUTATHCS KOHCYJIBTALUU T10
00LIEKOMMEPUYECKUM BOMpocaM, a B ABCTPUU TOJBKO MPEUMYLIECTBEHHO IOPUIUUECKUE
koHcynbTanuu. B otimune ot CLIA u Benukoopuranun, B EC u B Slmonun 3amura He
pacnpocTpaHseTcs Ha JOKYyMEHTbI, KOTOpbIE TOTOBUT a/IBOKAT U IepeaaeT KIneHTy. EcTb
FOPUCAUKIINY, TJI€ 3alllUIIaeTcs TOJIbKO HH(pOopMalus, KOTOPYIO IepeaeT KIMEeHT aJBOKaTy, HO
HEe Hao0OopOT.

OFD AHUYCHU U UCKIIIOYCHUA

Omkxka3z om npuesujiecuu

Haubonee xapakrepusiii mpumep: KIIMEHT yMBIIIJIEHHO WIIA CIy4aiiHO TIO3BOJISIET TIOCTOPOHHUM
JIUIIaM TIOJTYIUTh JOCTYI K 00MeHy HH(pOpMaIHe MexX 1y HUM U aaBokaToM. VMckmouenue u3
uckioueHus: Bo @paHiuu 10pucT He UMEET IpaBa pasriamaTrh KOH()UISHIHATBHYIO
nH(pOpPMALIKIO JaXKe €CIIM Ha ’TOM HAaCTauBaeT KJIUEHT.

Hcnonvzosanue ycuaye iopucma onst ocywecmeneHus uiu ni1aHuposarnusl npecmynjienus

Ecim B MOMeHT IMOJIYYCHHA KOHCYJIbTAllMU KIIMCHT 3aHUMAJICA UJIHU IIJIaHWPOBaJl
IMPOTHUBOIIPABHBLIC )IGI\/’ICTBI/H[, HCIIOJIB3YyA YCIYIru aiBOKaTa, TO COBEPIICHHO OYCBHUIHO, YTO B
IpaBe Ha KOH(PUIEHIUAIBHOCTH Oy/IeT OTKa3aHo.

Yr1oO0bI I[O6I/ITBC$I OTMCHBI IIpaBa Ha KOH(bI/I)ICHIII/IaJ'IBHOCTI) IMPpOTHBHAasA CTOpOHA JOJIKHA
npeaoCTaBuTh Cyay Y6CHI/ITCJ'IBHBI€ A0Ka3aTCIbCTBa HAJIMYHWA BbIIICYKA3aHHBIX 00CTOATEILCTB.

CYIHCCTBCHHO, YTO I JaHHOI'O MCKJIFOYCHUS Ha 0053aTEJIbHO YTOOBI aJIBOKAaT 3HaJ O
IMPOUCXOAAIIECM HMJIM 'OTOBAIIEMCSA IMPECTYIIJIICHHUU.

Ommuvléanue oenee u onepayuu ¢ HaA1uU4YHbIMU

Bo maOrHX CTpaHax OoI€panru ¢ HAJIMYHBIMA Ha CYMMBI BbIIIC HCKOTOPOT'O MpEaAciia, IOAJICKAT
o0s3aTrenpHOMY JAekiapupoBaHuto. CeroHs o0s3aTeabHOE JEKIapupPOBaHUE PACIPOCTPAHATECS
1 Ha IOPUCTOB. Ecim xnmeHT 3amiaTuin roHopap HAJIMYHBIMU U3 CPEACTB, KOTOPLIC HE ObLIH
JEKJIapUPOBAHBI Y HETO OyIyT Cepbe3HbIEe MPOOIIEMBI.

B 2001 r. B EC 6p11a nmpunsita Bropas AupexTtuBa mo 6opr0e ¢ oTMbIBaHHEM JeHer. Jlo KoHIa
utons 2003 Bce ctpanbl EC Obu 00s13aHBI BHECTH H3MEHEHHSI B HAIIMOHAIBHOE
3aKOHOJIATEIILCTBO, KOTOPBIE OBl MO3BOJISUTH MTPABOOXPAHUTEIHHBIM OpraHaM MOJy4aTh JI00YI0
WH(OPMAIIHIO, CBSI3aHHYIO C BO3MOKHBIM OTMBIBAaHHEM JICHET, BITFOYAsT YKIIOHCHUE OT yILIaThl
HaoroB. CrienuanbHas CTaThs MOCBSIICHA TPAKTUKYIOIIMM FOPUCTaM, KOTOPBIE TAKKE JTOJKHBI
cobmoiaTh mosokenust Jupextussl. Takum 00pa3om, IOPHUCT, 3HAIOIIUN O TOM, YTO €ro KJIUEHT
YKJIOHWJICS OT YIUIaThl HAJIOTOB, HAIIPUMED OTKPBIB CUYET B 0(hIIIOpHOM OaHKe, 00s13aH COOOIIHUTH
00 3TOM BIIACTSIM MO/ CTPAXOM yrOJIOBHOTO IPECIICIOBAHHS.



llooo3penue 6 meppopuszme

CoObrtus 11 centsiopst 2001 roa BEI3BANIM HEMHYIO PEAKIIHIO H3MEHEHHUH B 3aKOHOIATEIILCTBE
MHOTHUX cTpaH. OO011asi HaPaBJIEHHOCTh 3TUX U3MEHEHUI COCTOUT B 00JieryeHnu coopa
nHGOpPMAIMK O BO3MOXXHOM OTMBIBAHUH JIeHET ¥ (PMHAHCHPOBAHUHU TEPPOPU3Ma. 3a4acTyIO IIpH
ATOM CTPAJaeT MpaBo Ha KOH(PHUACHIINATHLHOCTb.

Yepes mecsn nocine TepaktoB B CLLIA Ob1710 MPUHATO HECKOJIBKO OUYEHb BaXKHBIX ITOMPABOK K
NefcTByIOLIEMY 3aKOHOJaTeNbCcTBY. Hanbosnee BaxkHbIN U3 HOBBIX JOKYMEHTOB — TaK
Ha3bIBaeMbli Patriot Act. B cooTBeTcTBHH ¢ AKTOM B HEKOTOPBIX CITydasiX JOMYCKAeTCs
MOJCTYIINBATh OOIIEHHE KIIMEHTA U €r0 aJBoKaTa.

BriBoabl

CoBeplIlIeHHO 0YEBUAHO, UTO B OuivkaiiieM OyayiieM OyAeT MPOUCXOIUTh JajibHeiiiee
cyXeHHue 00acTu NPUMEHEHHUs IIpaBa Ha KOH(puAeHIHanbHOCTb. [loa neBuzom BceoOrero
OJara nosBisieTcst Bce 00JIbLIE UCKIIFOUEHUH U3 paHee He3bl0aemMoro npaswia. Ecth Hemano
CllydaeB, KOI/Ia TaKU€ UCKIIIOYEeHMs oripaBaanbl. [IpaBoM Ha KOHOUACHIIMATBLHOCTD HE JOJKHBI
MIPUKPBIBATHCS TEPPOPUCTHI U MOLIEHHUKHU. HO pa3mMax HbIHEIIHUX MPOLECCOB YIpa3IHEHUs
MHOTHX JINYHBIX ITPaB U CBOOO,T OUeHb HacTOpakuBaeT. bynem Hamersbes, uro ,,1984” mukoraa
HE HACTYIHT.



