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PART | - PRELIMINARY

1. Short title

This Act may be cited as the Companies Act.
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2. Interpretation

(1) In this Act, unless the context otherwise requires—

“accounting period” means, in relation to a company or any other body
corporate, the period in respect of which the financial statements of the
company or the other body corporate are made up, whether that period is
a year or not;

“agency deed” —

(a)

(b)

means a deed executed by a company or a debenture holders’
representative in relation to the issue of debentures; and

includes a supplemental document, resolution or scheme of ar-
rangement modifying the terms of the deed and a deed substi-
tuted therefor;

“annual meeting” means the annual meeting of the shareholders of a
company required to be held under section 115;

“annual report” means the annual report required to be prepared under
section 218;

“annual return”

(a)
(b)

means the annual return required to be filed under section 223; and

includes any document attached to or intended to be read with
the return;

“approved valuer” means—

(a)
(b)
(c)
(d)
(e)
(f)
(g)

a qualified auditor;

a land surveyor;

a registered professional engineer;
a qualified architect;

a chartered quantity surveyor;

a chartered surveyor; or

any other person designated as such by the Minister, by public
notice;

“arrangement” includes a re-organisation of the share capital of a
company by the consolidation of shares of different classes or by the di-
vision of shares into shares of different classes or by both these methods;

“articles” —

(a)
(b)

means the articles of association of an existing company; and

includes, so far as they apply to the company, the provisions
contained in Table A of the Fourth Schedule to the Companies
Act 1913 or in Table A and Table B of the First Schedule to the
Companies Act 1984;

“authorised mutual fund” means a company set up as a collective in-
vestment scheme as defined in the Securities Act;

“balance sheet date” has the meaning assigned to it in section 216;
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“banking company” means a bank licensed under the Banking Act;

“benefits”, in relation to a director—

(a) includes a fee, percentage or other payment, and the money val-
ue of any consideration, allowance or perquisite, given directly
or indirectly, to him in relation to the management of the affairs
of the company or of a related company, whether as a director
or otherwise; and

(b)  does not include an amount given in payment or reimbursement of
out-of-pocket expenses incurred for the benefit of the company;

“Board” and “directors” have the meaning set out in section 128;

“book” includes any account, deed, writing or document, and any oth-
er record of information however compiled, recorded or stored;

“borrowing company” means a company that is or is to be under a lia-
bility to repay any money received or to be received by it in response to
an invitation to the public to subscribe for or purchase debentures;

“branch register” means—

(a) in relation to a company, a branch register of shareholders re-
quired to be kept under section 92;
(b) in relation to a foreign company, a branch register of sharehold-

ers required to be kept under Part XXII;

“carrying on business”, for the purposes of Part XXII, has the meaning
assigned to it in section 274;

“Category 1 Global Business Licence” means a licence issued as such
under the Financial Services Act;

“Category 2 Global Business Licence” means a licence issued as such
under the Financial Services Act;

“CBRIS” or “Companies and Businesses Registration Integrated Sys-
tem” means, for the purposes of this Act, the Business Registration Act,
the Foundations Act and the Limited Partnerships Act, the electronic sys-
tem operated by the Registrar for—

(a) the filing of particulars, financial statements and other docu-
ments; and

(b)  the payment of fees;

“certified” means—

(a) in relation to a copy or extract of a document, certified in such
manner as the Registrar may approve to be a true copy or ex-
tract of the document; and

(b) in relation to a translation of a document, certified in such man-
ner as the Registrar may approve to be a correct translation of
the document into the English or French language;

“charge” —

(a) means —

(i) a mortgage;
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(i) a fixed or floating charge made under Articles 2202 to
2202-55 of the Code Civil Mauricien;

(iii) a deposit of a share or debenture certificate made under
Articles 2129-1 to 2129-6 of the Code Civil Mauricien;

(iv) a pledge of shares or debentures;

(v) a lien over a motor vehicle under Articles 2100 to 2111 of

the Code Civil Mauricien (Du gage sans déplacement sur
les vehicules automobiles);

(vi) a lien over plant and equipment under Articles 2112 to
2129 of the Code Civil Mauricien (Du gage sans déplace-
ment sur l'outillage et materiel d’equipement professionnel,
industriel ou agricole);

(vii) a charge on a ship or aircraft;
(viii) an agreement to give a charge; and
(ix) any attachment on the proceeds to be paid by the Sugar
Syndicate; but
(b)  does not include—
(i) a hire purchase agreement;
(i) rents, rent-charges and annuities granted or reserved out of
land;
“class” has the meaning assigned to it in section 114;

“collective investment scheme” has the same meaning as in the Secu-
rities Act;

“Commission” means the Financial Services Commission established
under the Financial Services Act;

“company” means a company incorporated or registered under this Act
and includes an existing company;

“company limited by guarantee” means a company formed on the
principle of having the liability of its members limited by its constitution to
such amount as the members may respectively undertake to contribute to
the assets of the company in the event of its being wound up;

“company limited by shares” means a company formed on the princi-
ple of having the liability of its shareholders limited by its constitution to
any amount unpaid on the shares respectively held by the shareholder;

“company limited by shares and by guarantee” means a company
formed on the principle of having the liability of its members—

(a)  who are shareholders, limited to the amount unpaid, if any, on
the shares respectively held by them; and

(b) who have given a guarantee, limited, to the respectively amount
they have undertaken to contribute, from time to time, and in
the event of it being wound up;
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“Conservator of Mortgages” means the Conservator of Mortgages ap-
pointed under the Registrar-General Act;

“constitution” means the constitution of a company referred to in sec-

tion 42;

“continued in Mauritius” or “continued”, in relation to a company,
means a company incorporated outside Mauritius which is registered un-
der Part XXV and continued as a company under this Act;

“contributory” —

(a) means a person liable to contribute to the assets of a company
in the event of its being wound up; and

(b) includes the holder of fully paid shares in the company;

“corporation” —

(a) means a body corporate, including a foreign company or any
other body corporate incorporated outside Mauritius or a part-
nership formed or incorporated or existing in Mauritius or else-
where; but

(b)  does not include—

(i)
(ii)
(iii)
(iv)

(v)

a statutory corporation;

a corporation sole;

a registered co-operative society;
a trade union; or

a registered association;

“Court” means the Bankruptcy Division of the Supreme Court;

“Curator” means the Curator appointed under the Curatelle Act;

“date of incorporation” means the date of registration of the company;

“debenture” —

(a) means a written acknowledgement of indebtedness issued by a
company in respect of a loan made or to be made to it or to any
other person or money deposited or to be deposited with the
company or any other person or the existing indebtedness of the
company or any other person whether constituting a charge on
any of the assets of the company or not; and

(b) includes—

(i)
(ii)
(iii)
(iv)

(v)

debenture stock;
convertible debenture;
a bond or an obligation;
loan stock;

an unsecured note; or
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(vi) any other instrument executed, authenticated, issued or
created in consideration of such a loan or existing indebted-
ness; but

(c) does not include—
(i) a bill of exchange;
(ii) a promissory note;
(iii) a letter of credit;

(iv) an acknowledgement of indebtedness issued in the ordi-
nary course of business for goods or services supplied;

(v) a policy of insurance; or

(vi) a deposit certificate, pass book or other similar document
issued in connection with a deposit or current account at a
banking company;

“debenture holders’ representative” means a person designated as
such in an agency deed;
“debenture stock” —

(a) means a debenture by which a company or a debenture holders’
representative acknowledges that the holder of the stock is enti-
tled to participate in the debt owing by the company under the
agency deed; and

(b)  includes loan stock;
“director” has the same meaning as in section 128;

“distribution”, in relation to a distribution by a company to a share-
holder, means—

(a) the direct or indirect transfer of money or property, other than
the company’s own shares, to or for the benefit of the share-
holder; or

(b)  the incurring of a debt to or for the benefit of the shareholder,

in relation to shares held by that shareholder, and whether by means of a
purchase of property, the redemption or other acquisition of shares, a dis-
tribution of indebtedness, or by some other means;

“dividend” has the meaning assigned to it in section 63;

“document” —
(a) means a document in any form; and
(b) includes—
(i) any writing on any material;
(i) a book, graph or drawing;

(iii)  information recorded or stored by any electronic or other
technological means and capable, with or without the aid
of equipment, of being reproduced;
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“dormant company” means a company recorded by the Registrar under
Part XXIV as being a dormant company;

“employee” means a person who has entered into, or works in Mauri-
tius under, an agreement or a contract of service or apprenticeship with a
company, whether by way of manual labour, clerical or managerial work,
or otherwise, and however remunerated;

“entitled person”, in relation to a company, means—
(a) a shareholder; and

(b)  a person upon whom the constitution confers any of the rights
and powers of a shareholder;

“executive” means an employee who has been given responsibility for
some section of the activities of a company;

“executive director” means a director who is involved in the day-to-day
management of the company;

“existing company” means a body corporate incorporated or registered
or deemed to be registered under Part Ill of this Act or under the Compa-
nies Act 1984, or under the Companies Act 1913 or the International
Companies Act 1994,

“expert” means an approved valuer or any other person whose profes-
sion gives authority to a statement made by him;

“filing” means lodging a document with the Registrar and having the
document accepted for registration by the Registrar;

“financial statements” has the meaning assigned to it in section 217;

“firm” means the association formed by persons who enter into a part-
nership or société not registered under this Act or the Companies Act
1984 or the Companies Act 1913;

“floating charge” has the same meaning as in the Code Civil Mauricien;

“foreign company” means a body corporate that is incorporated out-
side Mauritius and that is required to be registered under Part XXII;

“group financial statements” has the meaning assigned to it in sec-
tion 217;

“group of companies” means a parent company and all its subsidiaries;
“heir” includes a legatee, an executor and a personal representative;

“hire purchase agreement” has the same meaning as in the Hire Pur-
chase and Credit Sale Act;

“holding company” has the meaning assigned to it in section 3;
“inspector” means an inspector designated or appointed under Part XV;

“insurance company” means a company licensed under the Insurance
Act;
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“interested”, in relation to a director, has the meaning assigned to it in
section 147;

“interests register” means the register required to be kept under sec-
tion 190 (2) (c);

“International Accounting Standards” —

(a) means the International Accounting Standards issued by the Inter-
national Accounting Standards Committee, the International Fi-
nancial Reporting Standards issued by the International Account-
ing Standards Board, and any Standards, by whatever name
called, issued by these bodies or their successor bodies; and

(b)  includes the Interpretations of the Standing Interpretations
Committee of the International Accounting Standards Commit-
tee, the International Financial Reporting Interpretations Commit-
tee of the International Accounting Standards Board, and any In-
terpretations, by whatever name called, issued by the Interpreta-
tions Committees of the above bodies or their successor bodies;

“International Standards on Auditing” means the International Stand-
ards on Auditing issued by International Federation of Accountants;

“investment company” means a company whose business consists of
investing its funds principally in securities with the aim of spreading in-
vestment risks and giving members of the company the benefit of the re-
sults of the management of its funds;

“law firm” has the same meaning as in the Law Practitioners Act;

“law practitioner” has the same meaning as in the Law Practitioners
Act;

“legal consultant” has the same meaning as in the Law Practitioners
Act;

“limited company” means a company limited by shares or by guarantee
or a company limited both by shares and by guarantee;

“liquidator” includes the Official Receiver acting as the liquidator;

“listed company” means a company, the shares or class of shares of
which are listed on a securities exchange licensed under the Securities Act;

“major transaction” has the meaning assigned to it in section 130 (2);

“management company” has the same meaning as in the Financial
Services Act;

“manager” means—

(a) in relation to a receivership, a person appointed under Part IX of
the Companies Act 1984 to carry on a company’s activities and
dispose of its undertaking;
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(b) in circumstances other than under paragraph (a), the principal ex-
ecutive of a company, whether or not that person is a director;

“member” means—
(a)  a shareholder within the meaning of section 99; and

(b)  in the case of a company limited by guarantee, a person whose
name is entered in or who is entitled to have his name entered in
the register of members;

“memorandum” means the memorandum of association of an existing
company;

“Minister” means the Minister to whom responsibility for the subject of
corporate affairs is assigned;

“microenterprise” has the same meaning as in the Small and Medium
Enterprises Development Authority Act;

“minority interest” means that part of the net results of operations and
of net assets of a subsidiary attributable to interests which are not owned
directly or indirectly through subsidiaries by the parent;

“nominee” means a person who, in exercising a right in relation to a
share, debenture or other property, is entitled to exercise that right only in
accordance with instructions given by some other person either directly or
through the agency of one or more persons, and a person is the nominee
of another person where he is entitled to exercise such a right only in ac-
cordance with instructions given by that other person;

“non-executive director” means a director who is not involved in the
day-to-day management of the company;

“offer” includes an invitation to make an offer;

“offeree” means a holder of shares which are included in a take-over
offer;

“officer”, in relation to a corporation, means a director, a Secretary or
an executive;

“Official Receiver” means the Official Receiver referred to in the Bank-
ruptcy Act;

“one person company” —

(a) means a private company in which the only shareholder is also
the sole director of the company; and

(b)  does not include a company in which the only shareholder is a
corporation;

“open-ended fund” means a collective investment scheme under the
Securities Act;

“ordinary resolution” has the meaning assigned to it in section 104 (2);

“parent”, in relation to a corporation, means a corporation that has one
or more subsidiaries;
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“partnership” means any civil or commercial partnership including a
sociéte;
“person concerned”, in relation to a corporation, includes—

(a) a person who is or has been employed by a corporation as a
director, banker, auditor, attorney-at-law, notary or otherwise;

(b) a person who, or in relation to whom there are reasonable
grounds for suspecting that he—

(i) has in his possession any property of the corporation;
(ii) is indebted to the corporation; or

(iii) is able to give information concerning the promotion, for-
mation, management, dealing, affairs or property of the
corporation;

“pre-emptive rights” means the rights conferred on shareholders under
section 55;

“printed” includes typewritten or lithographed or reproduced by any
mechanical, electronic, photographic or other process;

“private company” means a company incorporated or registered in
Mauritius as a private company and which has the characteristics referred
to in Part XXI;

“property” —

(a)  means property of every kind whether tangible or intangible, real

or personal, corporeal or incorporeal; and

(b) includes rights, interests and claims of every kind in relation to
property however they arise;

“qualified auditor” means a person who is qualified to be appointed as
an auditor under section 198;

“qualified Secretary” means a person who is qualified to be appointed
as a Secretary under section 165;

“records” means the records and documents required to be kept by a
company under sections 190 and 191;

“register” or “register of companies” means the register required to be
kept under section 11;

“registered” means registered under this Act, the Companies Act
1984, the International Companies Act 1994 or the Companies Act 1913;

“registered agent” has the same meaning as in the Financial Services
Act;

“registered association” has the same meaning as in the Registration
of Associations Act;
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“registered co-operative society” has the same meaning as in the
Cooperatives Act;

“registered office” has the meaning assigned to it in section 187;

“Registrar” means the Registrar of Companies appointed under sec-
tion 10;

“Registrar-General” —

(a) means the Registrar-General appointed under the Registrar-
General Act; and

(b) includes the authorised officer under the Registration and Tran-
scription of Deeds and Inscription of Mortgages, Privileges and
Charges (Rodrigues) Act;

“related company” has the meaning assigned to it in subsection (2);

“relative”, in relation to any person, means—
(a) any parent, spouse, child, brother or sister of that person;
(b) any parent, child, brother or sister of a spouse of that person; or

(c) a nominee or trustee of any person referred to in paragraph (a)
or (b);

“relevant interest” has the meaning assigned to it in section 154;
“reporting issuer” has the same meaning as in the Securities Act;

“secured creditor”, in relation to a company, means a person entitled
to a charge on or over property owned by that company;

“securities” has the same meaning as in the Securities Act;
“securities exchange” has the same meaning as in the Securities Act;

“SEM” means the securities exchange operated by Stock Exchange of
Mauritius Ltd;

“service address” —
(a) means the address at which documents may be served; and

(b)  includes the address of a registered office;
“share” means a share in the share capital of a company;

“share register” means the share register required to be kept under
section 91;

“shareholder” has the meaning assigned to it in section 99;

“signed” —

(a) means subscribed by a person under his hand with his signa-
ture; and

(b)  includes the signature of the person given electronically where it

carries that person’s personal encryption;
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“small enterprise” has the same meaning as in the Small and Medium
Enterprises Development Authority Act;

“small private company” has the same meaning assigned to it by sub-
sections (b), (6) and (7);

“solvency test” has the meaning assigned to it in section 6;

“special meeting” means a meeting called in accordance with sec-
tion 116;

“special resolution” means a resolution approved by a majority of 75
per cent or, if a higher majority is required by the constitution, that higher
majority, of the votes of those shareholders entitled to vote and voting on
the question;

“spouse”, in relation to a person, includes a person with whom that
person has a relationship in the nature of marriage;

“stated capital” has the meaning assigned to it in section 7;

“Stock Market” means a securities market operated by a securities ex-
change;

“subsidiary” has the meaning assigned to it in section 3;

“substantial shareholder” means a person in Mauritius or elsewhere,
who holds by himself or his nominee, a share or an interest in a share
which entitles him to exercise not less than 5 per cent of the aggregate
voting power exercisable at the meeting of shareholders;

“surplus assets” means the assets of a company remaining after the
payment of creditors’ claims and available for distribution in accordance
with Part Xl of the Companies Act 1984 prior to its removal from the reg-
ister of companies;

“trade union” has the same meaning as in the Employment Relations Act;

“unanimous resolution” means a resolution which has the assent of
every shareholder entitled to vote on the matter which is the subject of
the resolution and either—

(a)  given by voting at a meeting to which notice to propose the res-
olution has been duly given and of which the minutes of the meet-
ing duly record that the resolution was carried unanimously or;

(b)  where the resolution is signed by every shareholder or his agent
duly appointed in writing signed by him, the resolution in this
case may consist of one or more documents in similar form (in-
cluding letters, facsimiles, electronic mail or similar means of
communication) each signed by the shareholder concerned or his
agent;

“unanimous shareholder agreement” means a unanimous shareholder
agreement entered into pursuant to section 272;

“unlimited company” means a company formed on the principle of hav-
ing no limit placed on the liability of its shareholders;

“virtually wholly owned subsidiary” has the meaning assigned to it in
section 3 (6);
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“wholly owned subsidiary” has the meaning assigned to it in sec-
tion 3 (5);

“winding up resolution” means a resolution passed for the winding up
of a company;

“writing” includes—
(a)  the recording of words in a permanent or legible form; and

(b)  the display of words by any form of electronic or other means of
communication in a manner that enables the words to be readily
stored in a permanent form and with or without the aid of any
equipment to be retrieved and read;

“year” means a calendar year.

(2) In this Act, a company is related to another company where—
(a) the other company is its holding company or subsidiary;

(b)  more than half of the issued shares of the company, other than
shares that carry no right to participate beyond a specified
amount in a distribution of either profits or capital, is held by the
other company and companies related to that other company
(whether directly or indirectly, but other than in a fiduciary ca-
pacity);

(c)  more than half of the issued shares, other than shares that carry
no right to participate beyond a specified amount in a distribu-
tion of either profits or capital, is held by members of the other
company (whether directly or indirectly, but other than in a fidu-
ciary capacity);

(d)  the businesses of the companies have been so carried on that
the separate business of each company, or a substantial part of
it, is not readily identifiable; or

(e) there is another company to which both companies are related.

(3) For the purpose of subsection (2), a company within the meaning of
section 2 of the Companies Act 1984 is related to another company if, were
it a company within the meaning of subsection (1), it would be related to
that other company.

(4) A reference in this Act to an address means—

(a) in relation to an individual, the full address of the place where
that person usually lives; or

(b) in relation to a body corporate, its registered office or, if it does
not have a registered office, its principal place of business.

(5) A company shall be a “small private company” where—

(a) it is a private company the turnover of which in respect of its
last preceding accounting period is less than 50 million rupees or
such other amount as may be prescribed; and
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(b) it is not a company holding a Category 1 Global Business Licence.

(6) (a) In the application of subsection (5) to any period which is an
accounting period for a company but not in fact a year, the maximum figure
for turnover in subsection (5) (a) shall be proportionately adjusted.

(b) For the purpose of subsection (b)—

“last preceding accounting period” means the period immediately pre-
ceding the current period in respect of which the financial statements of
the company are required to be made up.

(7) A private company which is incorporated after 1 December 2001 shall
qualify as a small private company in respect of its first accounting period.

[S. 2 amended by s. 4 (a) of Act 20 of 2002 w.e.f. 1 December 2001; s. 5 (a) of Act 14 of
2005 w.e.f. 10 November 2004; s. 156 (1) (a) of Act 22 of 2005 w.e.f. 28 September 2007;
s. 6 (a) of Act 15 of 2006 w.e.f. 7 August 2006; s. 5 (a) of Act 18 of 2008 w.e.f. 19 July
2008; s. 7 (a) of Act 14 of 2009 w.e.f. 30 July 2009; s. 5 (a) of Act 27 of 2012 w.e.f.
22 December 2012; s. 10 (a) of Act 9 of 2015 w.e.f. 14 May 2015.]

3. Meaning of “holding company” and “subsidiary”
(1) In this section—
“company” includes a corporation.
(2) For the purposes of this Act, a company shall be a subsidiary of
another company where—
(a)  that other company or corporation, referred to as the parent—
(i) controls the composition of the Board of the company;

(i) is in a position to exercise, or control the exercise of, more
than one half the maximum number of votes that can be
exercised at a meeting of the company;

(iii)  holds more than one half of the issued shares of the com-
pany, other than shares that carry no right to participate
beyond a specified amount in a distribution of either profits
or capital; or

(iv) is entitled to receive more than one half of every dividend
paid on shares issued by the company, other than shares
that carry no right to participate beyond a specified amount
in a distribution of either profits or capital; or

(b)  the company is a subsidiary of a company that is the parent’s
subsidiary.

(3) For the purposes of this Act, a company shall be another company’s
holding company only where that other company is its subsidiary.
(4) For the purposes of this Act—

(a) a company shall be the “ultimate holding company” of another
company provided—

(i) the other company is a subsidiary of the first mentioned
company; and

(i) the first mentioned company is not itself a subsidiary of
any company;
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(b) “the ultimate holding company in Mauritius”, in relation to a com-
pany incorporated in Mauritius, means a holding company which
is not a subsidiary of a company incorporated in Mauritius.

(5) A company shall be deemed to be the wholly owned subsidiary of
another corporation, referred to as “the parent”, provided the members of
the company do not include any person apart from—

(a) that other corporation;
(b)  a nominee of that other corporation;

(c) a subsidiary of that other corporation being a subsidiary the
members of which do not include any person apart from that
other corporation or a nominee of that other corporation; or

(d) a nominee of such a subsidiary.

(6) A company shall be deemed to be the virtually wholly owned subsidi-
ary of another corporation referred to as “the parent” provided the parent
owns 90 per cent or more of the voting power in that company.

4. Meaning of “subsidiary” — matters to be disregarded

In determining whether a company is a subsidiary of another company —

(a) shares held or a power exercisable by that other company only
as a trustee are not to be treated as held or exercisable by it;

(b)  subject to paragraphs (c) and (d), shares held or a power exercis-
able—

(i) by a person as a nominee for that other company, except
where that other company is concerned only as a trustee; or

(i) by, or by a nominee for, a subsidiary of that other compa-
ny, not being a subsidiary which is concerned only as a
trustee,

are to be treated as held or exercisable by that other company;

(c) shares held or a power exercisable by a person under the provi-
sions of debentures of the company or of an agency deed for
securing an issue of debentures shall be disregarded;

(d)  shares held or a power exercisable by, or by a nominee for, that
other company or its subsidiary, not being held or exercisable in
the manner described in paragraph (c), shall not be treated as
held or exercisable by that other company where—

(i) the ordinary business of that other company or its subsidi-
ary, as the case may be, includes the lending of money; and

(ii) the shares are held or the power is exercisable by way of
security only for the purposes of a transaction entered into
in the ordinary course of that business.

5. Meaning of “control”

(1) In this section, “company” includes a corporation.
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(2) For the purposes of section 3, without limiting the circumstances in
which the composition of a Board shall be taken to be controlled by another
company, the composition of the Board shall be taken to be so controlled—

(a) where the other company, by exercising a power exercisable
(whether with or without the consent or concurrence of any other
person) by it, can appoint or remove all the directors of the com-
pany, or such number of directors as together hold a majority of
the voting rights at meetings of the Board of the company; and

(b) where the parent owns one half or less of the voting power of a
company when there is—

(i) power over more than one half of the voting rights by vir-
tue of an agreement with other investors;

(i) power to govern the financial and operating policies of the
company under any enactment or agreement;

(iii) power to appoint or remove the majority of the members of
the Board of directors or equivalent governing body; and

(iv) power to cast the majority of votes at meetings of the
Board of directors or equivalent governing body.

(3) For the purposes of subsection (1), the other company shall be taken
as having power to make such an appointment where —

(a) a person cannot be appointed as a director of the company
without the exercise by the other company of such a power in
the person’s favour; or

(b) a person’s appointment as a director of the company follows

necessarily from the person being a director or other officer of
the other company.

6. Meaning of “solvency test”

(1) For the purposes of this Act but subject to subsection (5), a company
shall satisfy the solvency test where—

(a) the company is able to pay its debts as they become due in the
normal course of business; and

(b)  the value of the company’s assets is greater than the sum of —
(i) the value of its liabilities; and
(i) the company’s stated capital.

(2) For the purposes of this Act, other than sections 246 and 247, in
determining whether the value of a company’s assets is greater than the
value of its liabilities, the Board may take into account—

(a) in the case of a public company or a private company other than
a small private company, the most recent financial statements of
the company prepared in accordance with International Account-
ing Standards;

(b) in the case of a small private company, the most recent financial
statements prepared on the basis of accounting practices and
principles that are reasonable in the circumstances; and
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(c) a valuation of assets or estimates of liabilities that are reason-
able in the circumstances.

(3) For the purposes of sections 246 and 247, in determining whether
the value of the amalgamated company’s assets is greater than the sum of
the value of its liabilities and its stated capital, the directors of each amalga-
mating company —

(a) shall have regard to—

(i) financial statements that are prepared in accordance with
International Accounting Standards and that are prepared
as if the amalgamation had become effective; and

(ii) all other circumstances that the directors know or ought to
know would affect, or may affect, the value of the amal-
gamated company’s assets and the value of its liabilities;

(b) may rely on valuations of assets or estimates of liabilities that
are reasonable in the circumstances.

(4) Notwithstanding subsection (1) (b) (ii), the provision relating to stated
capital in connection with the solvency test shall not apply to an investment
company.

(5) A company incorporated or registered under the Protected Cell Com-
panies Act shall apply the solvency test to each of its cells.

[S. 6 amended by s. 4 (b) of Act 20 of 2002 w.e.f. 1 December 2001; s. 8 (a) of Act 20 of
2011 w.e.f. 16 July 2011.]

7. Stated capital

In

(1) Subject to section 62, “stated capital”, in relation to a class or classes
of no par value shares issued by a company, means the total of all amounts
received by the company or due and payable to the company in respect of —

(a) the issue of the shares; and
(b) calls on the shares.

(2) Subject to section 62, “stated capital”, in relation to a class or classes
of par value shares issued by a company, means the total of all amounts
received by the company or due and payable to the company in respect of —

(a) the nominal paid up value of the shares; and

(b)  the share premiums paid to the company in relation to those
shares and required to be transferred to the share premium
account under section 48.

(3) Where a share is issued for consideration other than cash, the Board
shall in accordance with section 57 determine the cash value of that consid-
eration for the purposes of subsection (1) or (2), as the case may be.

(4) Where a share has attached to it an obligation other than an obliga-
tion to pay calls, and that obligation is performed by the shareholder—

(a) the Board shall determine the cash value, if any, of that perform-
ance; and
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(b)  the cash value of that performance shall be deemed to be a call
which has been paid on the share for the purposes of subsec-
tion (1) or (2), as the case may be.

8. Public notice

Where, pursuant to this Act, public notice is required to be given of any
matter affecting a company, that notice shall be given by publishing a notice
of the matter—

(a)  in the Gazette; and
(b) in 2 daily newspapers in wide circulation in Mauritius.

9. Act binds the State
This Act shall bind the State.

PART Il - THE REGISTRAR

10. The Registrar
(1) There shall be a Registrar of Companies who shall be a public officer.

(2) The Registrar may delegate any of his duties under this Act to any
public officer appointed to assist him in the execution of his functions.

(3) The Registrar and all staff appointed to assist him in carrying out the
Registrar’s functions shall take the oath specified in the First Schedule.
11. Registers

(1) The Registrar shall keep such registers as he considers necessary in
such form and in such manner as he thinks fit.

(2) The registers referred to in subsection (1) may be kept in such man-
ner as the Registrar thinks fit including, either wholly or partly, by means of
a device or facility that—

(a) records or stores information electronically or by other
means; and

(b)  permits the information so recorded or stored to be readily in-
spected or reproduced in usable form.
12. Registration of documents

(1) On receipt of a document for registration under this Act, the Registrar
shall—

(a)  subject to subsection (2), register the document; and

(b)  issue to the person from whom the document was received, a
written acknowledgement of receipt of the document.

(2) The Registrar may refuse to register a document submitted to him for
registration under this Act where the document—

(a) is not in the form approved by him;
(b) is not in accordance with this Act;
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(c) is not printed or typewritten;

(d) is not in a form that enables particulars to be entered directly, by
electronic or other means, in the device or facility where the reg-
ister is kept wholly or partly by means of a device or facility re-
ferred to in section 11 (2);

(e) has not been properly completed;

(f) contains any matter contrary to law;

(g)  contains any error, alteration or erasure;

(h)  contains any material that is not clearly legible; or

(i) is not in accordance with any directive or notice issued by the
Registrar.

(3) Where the Registrar refuses to register a document under subsec-
tion (2), the Registrar shall, within 7 days of the day on which the document
was submitted for registration, give notice, in writing or by using such
means of communication as may be determined by him, to the person who
submitted the document and may require —

(a)  that the document be appropriately amended or completed and
submitted for registration again; or

(b)  that a fresh document be submitted in its place,
on payment of the prescribed fee and within such time limit as may be de-
cided by the Registrar.

(4) A document submitted under subsection (3) within the time limit im-
posed thereunder shall, in all circumstances, be deemed to have been filed
on the day the document was first submitted under subsection (1).

(4A) Where a document is not collected for the purposes of subsection
(3) (a), or is not resubmitted within the time limit specified in a notice under
subsection (3) (b), the document shall—

(a) be deemed not to have been filed; and

(b)  in the case of a document not collected for the purposes of sub-
section (3) (a), be disposed of by the Registrar in such manner
as he may determine.

(5) The Registrar may, for the purposes of this section, issue such direc-
tions as he considers necessary.
(6) For the purposes of this Act, a document shall be registered when—
(a) the document is filed in a register kept by the Registrar;
(b)  particulars of the document are entered in any device or facility
referred to in section 11 (2).

(7) The registration or the refusal of registration of a document shall not,
in respect of that document, affect its validity or create a presumption as to
the correctness of the information it contains.

(a) affect the validity of the document;

(b)  create a presumption as to the correctness of the information
contained therein.
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(8) The Registrar may, from time to time, issue Practice Directions set-
ting out—

(a)  the form of notices required to be given to the Registrar under
this Act; or

(b)  the procedure to be followed in registering documents or per-
forming any act or thing required to be done under this Act.

(9) Any Practice Direction issued under subsection (8) shall be published
in the Gazette and shall remain in force unless amended or revoked by publi-
cation in the Gazette.

[S. 12 amended by s. 5 (b) of Act 18 of 2008 w.e.f. 19 July 2008; s. 7 (b) of Act 14 of 2009
w.e.f. 30 July 2009; s. 7 (a) of Act 27 of 2013 w.e.f. 21 December 2013.]

12A. Rectification on Registrar’s initiative or on request

(1) The Registrar may, on his own initiative or on request, rectify in his
registers any typographical or grammatical mistake.

(2) The Registrar shall proceed with a rectification under subsection (1)
without any further filing.
[S. 12A inserted by s. 10 (b) of Act 9 of 2015 w.e.f. 14 May 2015.]

13. Use of computer system

(1) Notwithstanding anything to the contrary, the Registrar may authorise —

(a) the incorporation or registration of a company or the registration
of a commercial partnership “société commerciale”, including
société commerciale de fait;

(b)  the payment of any fee under this Act, the Business Registration
Act, the Foundations Act or the Limited Partnerships Act;

(c)  the submission of the annual return and filing of any notice, fi-
nancial statements or document; or

(d)  the performance of any act or thing which is required to be done
in relation to paragraphs (a) to (c),

to be made, submitted or done through CBRIS or such other electronic sys-
tem and in such manner as the Registrar may approve.

(2) With effect from such date as may be notified in the Gazette, the
Registrar may direct that any matter, act or thing referred to in subsec-
tion (1) shall be made, submitted or done electronically or otherwise.

(3) The Minister may make regulations for the purpose of this section—

(a) authorising the destruction of any document which has been
recorded or stored electronically or by other means;

(b) providing that any document reproduced electronically or by oth-
er means by the Registrar shall, for all purposes, be treated as if
it were the original document, notwithstanding any law to the
contrary;

(c) otherwise giving full effect to and ensuring the efficient opera-
tion of any device or facility of the kind referred to in subsec-
tion (1).
[S. 13 amended by s. 10 (c) of Act 9 of 2015 w.e.f. 14 May 2015.]
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14. Inspection and evidence of registers

(1) Subject to the other provisions of this section, a person may, on
payment of the prescribed fees and during such time as the Registrar may
decide, inspect—

(a) any document in a register kept by the Registrar;
(b)  the particulars of any registered document, other than the usual
residential address in case there is a service address, that have

been entered on any device or facility referred to in sec-
tion 11 (2) of this Act;

(c) any registered document the particulars of which have been
entered in any such device or facility.
(2) A person may, subject to this section, apply to the Registrar for—
(a) a certificate of incorporation of a company;

(b) a copy of, or extract from, a document in a register kept by the
Registrar;

(c) the particulars of any registered document that have been
entered in any device or facility referred to in section 11 (2) of
this Act; or

(d) a copy of, or extract from, a registered document the particulars
of which have been entered in any such device or facility.

(3) On an application under subsection (2), the Registrar shall, on pay-
ment by the applicant of the prescribed fee, issue the document, particulars
or copy or certified copy applied for.

(4) Unless otherwise ordered by the Court, the Registrar shall not be
required by any process of the Court to produce—
(a) a registered document kept by the Registrar; or

(b)  evidence of the entry of particulars or a registered document in
any device or facility referred to in section 11 (2),

and the Court shall not issue such an order where it is not satisfied that the
evidence is necessary for the purposes of the proceedings.
(5) A copy of, or extract from, a registered document—
(a) that constitutes part of a register kept by the Registrar; or

(b) particulars of which have been entered in any device or facility
referred to in section 11 (2),

certified to be a true copy or extract by the Registrar is admissible in evi-
dence in legal proceedings to the same extent as the original document.

(6) An extract certified by the Registrar as containing particulars of a reg-
istered document that have been entered in any device or facility referred to
in section 11 (2) of this Act is, in the absence of proof to the contrary, con-
clusive evidence of the entry of those particulars.

continued on page C35 - 29
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(7) This section shall not apply to a private company holding a Category 1
Global Business Licence or a Category 2 Global Business Licence unless the
person is a shareholder, officer, management company or registered agent of
that company.

(8) Notwithstanding subsection (7), a person may, on payment of the
prescribed fee, request the Registrar to provide, in relation to a private com-
pany holding a Category 1 Global Business Licence or a Category 2 Global
Business Licence—

(a) the name of the company and the address of its registered
office; and

(b)  the name and address of any management company or regis-
tered agent appointed by the company, as the case may be,

recorded on any register kept by the Registrar on or after the commence-
ment of this Act or in respect of any such company removed from the regis-
ter after the commencement of this Act.

(9) The payment of the prescribed fees under subsections (1), (3) and (8)
shall not apply to a Ministry or Government Department.

[S. 14 amended by s. 4 (c) of Act 20 of 2002 w.e.f. 1 July 2002; s. 5 (b) of Act 27 of 2012
w.e.f. 22 December 2012.]

15. Registrar's powers of inspection

(1) For the purpose of ascertaining whether a company or an officer is
complying with this Act or any subsidiary enactment made under this Act,
the Registrar may, on giving 72 hours’ written notice to the company, call
for the production of or inspect any book required to be kept by the company.

(2) Any person who—
(a)  fails to produce any document under subsection (1); or

(b)  obstructs or hinders the Registrar or any person authorised by
the Registrar, in the exercise of any powers under subsec-
tion (1),

shall commit an offence and shall, on conviction, be liable to a fine not
exceeding 200,000 rupees.
(3) For the avoidance of any doubt, this section shall also apply to a for-
eign company.
[S. 15 amended by s. 4 (d) of Act 20 of 2002 w.e.f. 1 July 2002.]

16. Appeals from Registrar’s decisions

(1) A person who is aggrieved by a decision of the Registrar under this
Act may appeal to the Court within 14 days of the date of notification of the
decision, or within such further time as the Court may allow.

(2) The Court may confirm, reverse or vary the Registrar’s decision or
may give such directions as the Court thinks fit.
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17. Power to require compliance

(1) Where a person fails to comply with any requirement of this Act or
the Companies Act 1984 relating to the filing of a document or the giving of
a notice, the Registrar may require the person to make good the default
within 14 days of the service on the person of a notice requiring him to do so.

(2) Upon a failure by a person to comply with subsection (1), the Regis-
trar may apply to the Court for an order directing the person, to make good
the default within such time as may be specified in the order.

(3) Any order under subsection (2) may provide that all costs of and inci-
dental to the application and the order thereon shall be borne by the com-
pany or by any officers of the company responsible for the default.

(4) This section shall be without prejudice to the operation of any enact-
ment imposing penalties on a company or its officers in respect of any such
default.

(5) An application under subsection (2) may be made to the District
Court in its civil jurisdiction and the District Court may exercise the powers
of the Court under that subsection.

18. Extending time for doing any required act

Where a person is required by this Act to do any act within a specified
time, the Court may, on good cause being shown, extend the time within
which the act is required to be done.

19. Lost documents

(1) Where the constitution or any other document relating to a company
required to be filed, has been lost or destroyed, the company may, with the
approval of the Registrar, file a copy of the document.

(2) Where the Registrar gives his approval under subsection (1), the Reg-
istrar may direct that a notice to that effect be given to such person and in
such manner as the Registrar may decide.

(3) The Registrar may, on being satisfied—
(a) that the original document has been lost or destroyed;
(b) of the date of the filing of the original document; and
(c) that the copy of the document produced to him is a correct copy,

certify on that copy that the Registrar is so satisfied and direct that the copy
be filed in the same manner as the original document.

(4) The copy shall, on being filed, from such date as is mentioned in the
certificate as the date of the filing of the original, have the same force and
effect as the original.

20. Power of Registrar to reconstitute file

(1) Where the constitution or any other document relating to a company
which has been filed with the Registrar has been lost or destroyed, the
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Registrar may require the company to submit certified copies of the docu-
ment within such time as the Registrar may decide.

(2) The copy shall, on being registered by the Registrar, have the same
force and effect as the original.

PART IlIl - INCORPORATION
Sub-Part A - Essential Requirements

21. Essential requirements and different types of companies
(1) A company shall have—
(a) a name;
(b) in the case of a company limited by shares, one or more shares;

(c)  one or more shareholders or members, having limited or unlim-
ited liability for the obligations of the company; and

(d)  one or more directors.
(2) Every company shall be—
(a) a company limited by shares;
(b) a company limited by guarantee;
(c) a company limited by both shares and guarantee; or

(d) an unlimited company.

(3) Every reference in this Act to a company limited by shares or to a
company limited by guarantee shall, unless the context otherwise requires,
include a company limited both by shares and by guarantee.

(4) Every company shall be a public company or a private company.

(5) Every company shall be a public company unless it is stated in its
application for incorporation or its constitution that it is a private company.

(6) A company which is licensed to carry on a qualified global business
under the Financial Services Act may be a public company or a private
company.

(7) A company of any of the types of company referred to in subsec-
tion (2) may be registered as a limited life company under Part XXIII.

(8) Every company shall be deemed to be a commercial company.
Sub-Part B — Method of Incorporation

22. Right to apply for incorporation

Any person may, subject to the other provisions of this Act, apply for
incorporation of a company under this Act.
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23. Application for incorporation

(1) An application for incorporation of a company under this Act shall be
sent or delivered to the Registrar, and shall be—

(a)
(b)
(c)

in a form approved by the Registrar;
signed by each applicant;
accompanied by —

(i) a document in a form approved by the Registrar, signed by
every person named as a director or Secretary, containing
his consent to be a director or Secretary;

(i) a certificate that the person is not disqualified from being
appointed or holding office as a director or Secretary of a
company;

(iii) in the case of a company having a share capital, a docu-
ment in a form approved by the Registrar, signed by every
person named as a shareholder, or by an agent of that per-
son authorised in writing, containing that person’s consent
to being a shareholder and to taking the class and number
of shares specified in the document and stating the consid-
eration to be provided by that shareholder for the issue of
those shares;

(iv) in the case of a company limited by guarantee, a document
signed by each person named as a member, or by an agent
of that person authorised in writing, containing the matters
set out in subsection (3);

(v) where the document has been signed by an agent, the
instrument authorising the agent to sign it;

(vi) a notice reserving a name for the proposed company, if
any; and

(vii)  where the proposed company is to have a constitution, a

document certified by at least one applicant that the
document is the company’s constitution.

(2) Without prejudice to subsection (1), the application shall state—

(a)
(b)

(c)

(d)

the full name and address of each applicant;

the present full name, any former name, the usual residential
address and the service address of every director and of any
Secretary of the proposed company;

particulars of any business occupation and directorships of any
public company or subsidiary of a public company held by each
director;

the full name, the usual residential address and the service
address of every shareholder of the proposed company, and the
number of shares to be issued to every shareholder and the

[Issue 5]

C35 - 32



Revised Laws of Mauritius

amount to be paid or other consideration to be provided by that
shareholder for the issue of those same shares;

(e) whether the company is a limited company or an unlimited
company;

(f) in the case of a private company, that the company is a private
company;

(g)  the registered office of the proposed company;
(ga) such other information as may be required;

(h)  in the case of a one person company, the full name, the usual
residential address, the service address and occupation of the
person nominated by the proposed director to be the Secretary
of the company pursuant to section 140 in the event of the
death or mental incapacity of the sole shareholder and
director; and

(i) a declaration made by the applicant that the information provid-
ed in the application is true and correct.

(3) A document submitted under subsection (1) (c) (iv) shall contain the
consent of the person referred to thereunder to be a member and shall state
a specified amount up to which the member undertakes to contribute to the
assets of the company, in the event of its being wound up while that person
is a member, or within one year after ceasing to be a member, for payment
of the debts and liabilities of the company contracted before that person
ceases to be a member, and of the costs, charges and expenses of the wind-
ing up, and for the adjustments of the rights among themselves of the other
members who are similarly required to contribute.

(4) Where a person is a director of one or more subsidiaries of the same
holding company, and of the holding company it shall be sufficient for the
purpose of subsection (2) (c) to state that the person is the holder of one or
more directorships in that group of companies and the group may be
described by the name of the holding company with addition of the word
“Group”.

[S. 23 amended by s. 4 (a) of Act 21 of 2006 w.e.f. 1 October 2006; s. 5 (c) of
Act 27 of 2012 w.e.f. 22 December 2012.]

24. Incorporation

Where the Registrar is satisfied that the application for incorporation of a
company complies with this Act, the Registrar shall, upon payment of the
prescribed fee—

(a) enter the particulars of the company on the register;

(b) assign a unique number to the company as its company
number; and

(c) issue a certificate of incorporation in such form as the Registrar
may determine.

[S. 24 amended by s. 10 (d) of Act 9 of 2015 w.e.f. 14 May 2015.]
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25. Certificate of incorporation

A certificate of incorporation of a company issued under section 24 is
conclusive evidence that—

(a) all the requirements of this Act as to incorporation have been
complied with; and

(b) on and from the date of incorporation stated in the certificate,
the company is incorporated under this Act.

26. Separate legal personality

A company incorporated under this Act shall be a body corporate with the
name by which it is registered and continues in existence until it is removed
from the register of companies.

PART IV - CAPACITY, POWERS AND VALIDITY OF ACTS
27. Capacity and powers

(1) Subject to this Act and to any other enactment, a company shall
have, both within and outside Mauritius —

(a)  full capacity to carry on or undertake any business or activity, do
any act, or enter into any transaction; and

(b)  for the purpose of paragraph (a), full rights, powers, and
privileges.

(2) Without in any way derogating from the generality of subsection (1),
and notwithstanding the provisions of any other enactment, a company,
although not formed under authentic deed, shall be capable of giving and
entering into and being bound by and claiming all rights under a deed or
mortgage or other instrument.

(3) The constitution of a company may contain a provision relating to the
capacity, rights, powers, or privileges of the company only if the provision
restricts the capacity of the company or those rights, powers, and privileges.

28. Validity of actions

(1) Where the constitution of a company sets out the objects of the
company, there is deemed to be a restriction in the constitution on carrying
on any business or activity that is not within those objects, unless the con-
stitution expressly provides otherwise.

(2) Where the constitution of a company provides for any restriction on
the business or activities in which the company may engage —

(a)  the capacity and powers of the company shall not be affected
by that restriction; and

(b) no act of the company and no contract or other obligation
entered into by the company and no transfer of property to or by
the company is invalid by reason only that it was done in con-
travention of that restriction.

(3) Subsection (2) shall be without prejudice to sections 169, 170, 174
and 176.
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(4) The capacity of the company to do an act shall not be affected by the
fact that the act is not, or would not be, in the best interests of a company.

29. Dealings between company and other persons

(1) A company or a guarantor of an obligation of a company shall not as-
sert against a person dealing with the company or with a person who has
acquired property, rights, or interests from the company that—

(a) this Act, in so far as it provides for matters of company meet-
ings and internal procedure, or the constitution of the company,
has not been complied with;

(b)  a person named as a director or Secretary of the company in the
most recent notice received by the Registrar under section 23
or 142—

(i) is not a director or Secretary of a company;
(i) has not been duly appointed; or

(ili) does not have authority to exercise a power which a direc-
tor or Secretary of a company carrying on business of the
kind carried on by the company customarily has authority
to exercise;

(c) a person held out by the company as a director, Secretary, em-
ployee, or agent of the company—

(i) has not been duly appointed; or

(ii) does not have authority to exercise a power which a direc-
tor, Secretary, employee, or agent of a company carrying
on business of the kind carried on by the company cus-
tomarily has authority to exercise;

(d) a person held out by the company as a director, Secretary, em-
ployee, or agent of the company with authority to exercise a
power which a director, Secretary, employee, or agent of a
company carrying on business of the kind carried on by the
company does not customarily have authority to exercise, does
not have authority to exercise that power;

(e) a document issued on behalf of a company by a director, Secre-
tary, employee, or agent of the company with actual or usual au-
thority to issue the document is not valid or not genuine,

unless the person has, or ought to have, by virtue of his position with or re-
lationship to the company, knowledge of the matters referred to in para-
graph (a), (b), (c), (d), or (e), as the case may be.

(2) Subsection (1) shall apply even though a person of the kind referred
to in paragraphs (b) to (e) of that subsection acts fraudulently or forges a
document that appears to have been signed on behalf of the company,
unless the person dealing with the company or with a person who has ac-
quired property, rights, or interests from the company has actual knowledge
of the fraud or forgery.
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30. No constructive notice

A person is not affected by, or deemed to have notice or knowledge of
the contents of, the constitution of, or any other document relating to, a
company merely because—

(a)  the constitution or document is registered in a register kept by
the Registrar; or

(b) it is available for inspection at an office of the company.
PART V — COMPANY NAMES

31. Awvailability of name

The Registrar shall not register a company under a name or register a
change of the name of a company, unless the name is available.

[S. 31 repealed and replaced by s. 4 (b) of Act 21 of 2006 w.e.f. 1 October 2006.]

32. Name of company where liability of shareholders limited

Where the liability of the shareholders of a company is limited, the regis-
tered name of the company shall end with the word “Limited” or the word

“Limitée” or the abbreviation “Ltd” or “Ltée”.

33. Power to dispense with “Limited” or “Limitée”

(1) Where it is proved to the satisfaction of the Minister that an entity
about to be formed as a limited company is to be formed for promoting
commerce, art, science, religion, charity or any other useful object, and in-
tends to apply its profits or other income in promoting its objects, and to
prohibit the payment of any dividend to its members, the Minister may direct
that the entity be registered as a company with limited liability, without the
addition of the word “Limited” or “Limitée” or the abbreviation “Ltd” or

“Ltée” to its name, and the entity may be registered accordingly.

(2) The Minister may issue a direction under subsection (1) in relation to
a company which has already been registered if the Minister is satisfied that
the company complies with the conditions prescribed under subsection (1).

(3) A direction under this section may be granted on such conditions (in-
cluding the maximum area of land the company may hold) as the Minister
thinks fit, and those conditions shall be binding on the entity, and shall, if the
Minister so directs, be inserted in the memorandum and articles, or in one of
those documents or in the constitution of the entity.

(4) The entity shall, on incorporation, enjoy all the privileges of limited
companies, and be subject to all their obligations, except those of using the
word “Limited” or “Limitée” or the abbreviation “Ltd” or “Ltée” as any part
of its name, and of publishing its name, and of sending lists of members and

directors and managers to the Registrar.
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(5) A direction under this section may, at any time, be revoked by the
Minister, and on revocation, the Registrar shall enter the word “Limited” at
the end of the name of the company in the register, and the company shall
cease to enjoy the exemptions and privileges granted by this section.

(6) No direction under this section may be revoked unless the Minister
has given notice, in writing to the company, of his intention and has afforded
the company an opportunity of being heard in opposition to the revocation.

(7) Where, as a result of a direction given under subsection (1), the
memorandum, article or constitution includes a provision that the memoran-
dum, article or constitution shall not be altered except with the consent of
the Minister, the company shall not, by special resolution, alter any provision
of the memorandum, article or constitution.

(8) Where an authorisation under this section is revoked, the memoran-
dum, article or constitution may be altered by special resolution to remove
any provision in or to the effect that the memorandum, article or constitution
may be altered only with the consent of the Minister.

34. Application for reservation of name

(1) An application for reservation of the name of a company may be sent or
delivered to the Registrar, and shall be in such form as the Registrar may
approve.

(2) The Registrar shall not reserve a name—
(a) which, or the use of which, would contravene an enactment;
(b)  which, by virtue of section 35, may not be registered;
(c) which is identical to a name that the Registrar has already re-

served under this Act or the Companies Act 1984 and that is
still available for incorporation; or

(d)  which, in the opinion of the Registrar, is offensive.

(3) The Registrar shall inform the applicant by notice in writing—
(a) whether or not the Registrar has reserved the name; and

(b) if the name has been reserved, that unless the reservation is
sooner revoked by the Registrar, the name is available for incor-
poration of a company with that name or registration of a
change of name, whichever be the case, for 2 months after the
date stated in the notice.

(4) The reservation of a name under subsection (3) shall not by itself
entitle the proposed company, company or foreign company to be registered
under that name, originally or on a change of name.

[S. 34 amended by s. 4 (c) of Act 21 of 2006 w.e.f. 1 October 2006; s. 7 (b) of Act 27 of
2013 w.e.f. 21 December 2013.]

35. Name of company

(1) No company, including a foreign company, shall be registered under a
name which is identical with that of an existing company, or statutory corpo-
ration, except where the existing company or statutory corporation is in the
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course of being dissolved and signifies its consent in such manner as the
Registrar requires.

(2) Except with the Minister’s written consent, no company, including a
foreign company, shall be registered under a name which includes—

(a) the word “Authority”, “Corporation”, “Government”, “Mauri-
tius”, “National”, “President”, “Presidential”, “Regional”, “Re-
public”, “State”, or any other word which, in the Registrar’s
opinion, suggests, or is likely to suggest, that it enjoys the pat-
ronage of the Government or of a statutory corporation, or of
the Government of any other State;

(b)  the word “Municipal”, “Chartered” or any other word which, in
the Registrar’s opinion, suggests, or is likely to suggest, connec-
tion with a local authority in Mauritius or elsewhere;

(c) the word “co-operative”;

(d) the words “Chamber of Commerce”.

(3) Except with the consent of the Court, no company, including a for-
eign company, shall be registered by a name, which in the opinion of the
Registrar is undesirable or misleading.

[S. 35 amended by s. 10 (e) of Act 9 of 2015 w.e.f. 14 May 2015.]

36. Change of name

(1) An application to change the name of a company shall—
(a)  be made in such form as the Registrar may approve;
(b) be accompanied by a notice reserving the name, if any; and

(c) subject to the constitution of the company, be made by passing
a special resolution to that effect and filing a copy of the
resolution.

(2) Where the Registrar is satisfied that a company has complied with
subsection (1), the Registrar shall—

(a)  record the new name of the company;

(b) record the change of name of the company on its certificate of
incorporation; and

(c) require the company to cause a notice to that effect to be pub-
lished in such manner as the Registrar may direct.

(3) A change of name of a company shall—

(a) take effect from the date of the certificate issued under subsec-
tion (2); and

(b)  not affect the rights or obligations of the company, or legal pro-
ceedings by or against the company, and legal proceedings that
might have been continued or commenced against the company
under its former name may be continued or commenced against
it under its new name.

[S. 36 amended by s. 4 (d) of Act 21 of 2006 w.e.f. 1 October 2006; s. 5 (d) of
Act 27 of 2012 w.e.f. 22 December 2012.]
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37. Direction to change name

(1) Where the Registrar is satisfied that a company should not have been
registered under a name, the Registrar may serve written notice on the com-
pany to change its name by a date specified in the notice, being a date not
less than 28 days after the date on which the notice is served.

(2) Where the company does not change its name within the period
specified in the notice, the Registrar may register the company under a new
name chosen by the Registrar, being a name under which the company may
be registered under this Part.

(3) Where the Registrar registers a new name under subsection (2), he
shall record the new name on the certificate of incorporation of the company
and section 36 (3) shall apply in relation to the registration of the new name
as if the name of the company had been changed under that section.

38. Use of company name

(1) A company shall ensure that its name is clearly stated—

(a) in every written communication sent by, or on behalf of, the
company; and

(b) on every document issued or signed by, or on behalf of, the
company and which evidences or creates a legal obligation of
the company.

(2) Where the name of a company is incorrectly stated in a document
which evidences or creates a legal obligation of the company and the docu-
ment is issued or signed by or on behalf of the company, every person who
issued or signed the document is liable to the same extent as the company
unless—

(a) the person who issued or signed the document proves that the
person in whose favour the obligation was incurred was aware
at the time the document was issued or signed that the obliga-
tion was incurred by the company; or

(b)  the Court before which the document is produced is satisfied
that it would not be just and equitable for the person who issued
or signed the document to be so liable.

(3) For the purposes of subsections (1) and (2) and section 181, a com-
pany may use a generally recognised abbreviation of a word or words in its
name if it is not misleading to do so.

(4) Where, within the period of 12 months immediately preceding the
giving by a company of any public notice, the name of the company was
changed, the company shall ensure that the notice states—

(a) that the name of the company was changed in that period; and

(b)  the former name or names of the company.
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PART VI - COMPANY CONSTITUTION

39. No requirement for company to have constitution

Any company may, but does not need to, have a constitution.

40. Effect of Act on company having constitution

(1) Where a company has a constitution, the rights, powers, duties, and
obligations of the company, the Board, each director, and each shareholder
of the company shall be those set out in this Act except to the extent that
they are restricted, limited or modified by the constitution of the company in
accordance with this Act.

(2) Subject to subsection (3), the form of constitution of a private com-
pany shall be in the form set out in the Second Schedule.

(3) A private company may exclude or modify the provisions of its con-
stitution to the extent permitted by the Second Schedule.

41. Effect of Act on company not having constitution

Where a company does not have a constitution, the rights, powers, du-
ties, and obligations of the company, the Board, each director, and each
shareholder of the company shall be those set out in this Act.

42. Form and content of constitution

(1) For the purposes of this Act, the constitution of a company shall—

(a) in the case of a company incorporated under Part lll, be a docu-
ment certified by the applicant for registration of the company as
the company’s constitution;

(b) in the case of a private company incorporated under Part lll, be,
subject to section 40, the constitution set out in the Second
Schedule;

(c) in the case of an existing company, be the memorandum and

articles of association as originally registered or as altered in ac-
cordance with the Companies Act 1984 or the Companies Act
1913 provided that any statement of objects in the memoran-
dum shall, from the commencement of this Act, have the effect
stated in section 28;

(d) be a document that is adopted by the company as its constitu-
tion under section 44;

(e) be a document referred to in section 45; or

(f) be a document referred to in any of the preceding paragraphs as
altered by the company under section 44 or varied by the Court
under section 178.
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(2) Subject to section 27 (3), the constitution of a company may contain—

(a) matters contemplated by this Act for inclusion in the constitution
of a company; and

(b)  such other matters as the company wishes to include in its con-
stitution.

(3) Notwithstanding any other enactment, the constitution of a company
and any amendment to the constitution shall be certified by a law practitioner,
a legal consultant or a law firm and need not be embodied in a notarial deed.

[S. 42 amended by s. 7 (c) of Act 14 of 2009 w.e.f. 30 July 2009.]

43. Effect of constitution

(1) The constitution of a company shall be void to the extent that it con-
travenes, or is inconsistent with, this Act.

(2) Subject to this Act, the constitution of a company shall have the ef-
fect of a contract—

(a) as between the company and each member or shareholder; and
(b) as between the members or shareholders themselves.

(3) All money payable by any member to the company under the consti-
tution shall be a debt due by him to the company.

44. Adoption, alteration and revocation of constitution

(1) The shareholders or members of a company may, where the company
does not have a constitution, by special resolution, adopt a constitution for
the company.

(2) Subject to subsection (3) and sections 67, 80 and 114, the share-
holders of a company may, by special resolution, alter or revoke the consti-
tution of the company.

(3) An existing company which has, under section 42 (1) (c) retained its
memorandum of association and articles of association as its constitution,
shall not alter any of the provisions in its existing memorandum of associa-
tion or articles of association unless it replaces its memorandum of associa-
tion and its articles of association by a single document into which it con-
solidates its constitution.

(4) The company may apply to the Registrar for dispensation from the
requirement of subsection (3) and where the Registrar is satisfied that undue
hardship would be caused to the company by requiring compliance with sub-
section (3) and that it is necessary that the alteration be made promptly, the
Registrar may grant the dispensation on such terms and conditions as the
Registrar thinks fit.

(5) Within 14 days of the adoption of a constitution by a company, or
the alteration or revocation of the constitution of a company, as the case
may be, the Board shall cause a notice, in a form approved by the Registrar,
to be delivered to the Registrar for registration.
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45. New form of constitution

(1) A company may deliver to the Registrar a single document that incor-
porates the provisions of a document referred to in section 42 (1) (f) to-
gether with any amendments.

(2) The Registrar may, where he considers that by reason of the number
of amendments to a company’s constitution it would be desirable for the
constitution to be contained in a single document, by notice in writing, re-
quire that company to deliver to him a single document that incorporates the
provisions of a document referred to in section 42 (1) (f), together with any
amendments.

(3) Where a notice has been served under subsection (2), the Board shall,
within 28 days of receipt by the company of the notice, cause to be deliv-
ered to the Registrar—

(a)  the document for registration; and

(b) a certificate signed by a person authorised by the Board to the
effect that the document referred to in paragraph (a) complies
with subsection (1) or (2), as the case may be.

(4) On receipt of the document referred to in subsection (3), the Registrar
shall register the document.

PART VIl - SHARES
Sub-Part A - Legal Nature and Types of Shares

46. Legal nature and types of shares
(1) A share in a company shall be a movable property.

(2) Subject to subsection (3), a share in a company shall confer on the
holder—

(a) the right to one vote on a poll at a meeting of the company on
any resolution;

(b)  the right to an equal share in dividends authorised by the Board;

(c) the right to an equal share in the distribution of the surplus as-
sets of the company.

(3) Subject to section 59, the rights specified in subsection (2) may be
restricted, limited, altered, or added to by the constitution of the company or
in accordance with the terms on which the share is issued under section 51
or 52, as the case may be.

(4) Subject to the constitution of the company, different classes of
shares may be issued in a company.
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(5) Without limiting subsection (4), shares in a company may—
(a)  be redeemable in accordance with section 76;
(b) confer preferential rights to distributions of capital or income;
(c)  confer special, limited, or conditional voting rights; or

(d)  not confer voting rights.

47. No par value shares

(1) Any shares created or issued after the commencement of this Act
shall be shares of no par value.

(2) Subject to subsection (3), the par value shares of an existing com-
pany on the register of companies under the Companies Act 1984 or the In-
ternational Companies Act 1994 at the date of the commencement of this
Act shall continue to be shares having a par value attached to those shares,
being the par value carried by those shares immediately before the com-
mencement of this Act.

(3) An existing company under subsection (2) may, at any time, convert
any class of shares of the company into shares of no par value provided
that—

(a) all the shares of any one class of shares of the company consist
of either par value shares or no par value shares; and

(b)  where all the shares of the company —

(i) are of the one class, the conversion of the shares is ap-
proved by special resolution or by consent in writing of
75 per cent of the shareholders; or

(i) comprise more than one class, the conversion of the shares
is approved by the holders of each class to be converted by
special resolution or by consent in writing of 75 per cent of
the holders of that class; and

(c)  notice of the terms of the conversion is given to the Registrar for
registration within 14 days of the approval of the conversion un-
der paragraph (b).

(4) Notwithstanding subsection (1), an existing company under subsec-
tion (2) may, after the commencement of this section, issue shares or a class
or classes of shares having a par value.

(5) Upon registration of the notice under subsection (3) (c), the shares in
question shall, subject to subsection (6), be deemed to have been converted
into shares of no par value.

(6) The shares converted under subsection (3) shall not affect the rights
and liabilities attached to such shares and, in particular, without prejudice to
the generality of this section, the conversion shall not affect—

(a) any unpaid liability on such shares; or
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(b)  the rights of the holders thereof in respect of dividends, voting
or repayment on winding up or a reduction of capital.

(7) Notwithstanding subsection (1), the Registrar may, where he is satis-
fied that—

(a) a company registered or proposed to be registered under this Act
is a wholly-owned subsidiary of a company registered outside
Mauritius and that for the purposes of the company’s reporting
obligations outside Mauritius it is necessary for the company to
be formed with shares carrying a par value; or

(b)  there are good grounds for the shares to be issued at par value,

the Registrar may, subject to subsection (8), grant a dispensation from sub-
section (1) and permit the issue of a class or classes of par value shares.

(8) A dispensation under subsection (7) shall be granted on such terms
and conditions as the Registrar may consider fit provided that all the shares
of any class shall be at par value and any premiums received on any issue of
shares shall be transferred into the share premium account in accordance
with section 48 (5).

48. Stated capital and share premium account

(1) A company shall maintain a stated capital account for each class of
shares it issues in which it shall enter the stated capital in relation to that
class of shares.

(2) A company shall not reduce its stated capital except as provided un-
der section 62.

(3) The provisions of this Act relating to stated capital shall not apply to
a company which is an investment company including an authorised mutual
fund.

(4) Except in the case of a company holding a Category | Global Business
Licence or a Category 2 Global Business Licence, the stated capital of the
company shall be expressed in Mauritius currency unless written approval to
express the stated capital in another currency is obtained from the Registrar
in the same manner as under section 213.

(5) Where shares having a par value are issued at a premium, whether for
cash or otherwise, a sum equal to the aggregate amount or value of the
premiums on those shares shall be transferred to an account to be called
“the share premium account” and the provisions of this Act relating to the
stated capital of the company and relating to the reduction of share capital
of the company shall apply.

(6) Where shares having a par value are issued for a consideration other
than cash and the value of that consideration is more than the par value of
such shares, the difference between the par value of the shares and the
value of the shares so acquired shall be transferred to the share premium
account.
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(7) In the case of shares having a par value, the share premium account
may, notwithstanding anything contained in subsection (5), be applied by the
company to paying up shares of the company to be issued to shareholders of
the company as fully paid shares.

(8) The stated capital account, including in the case of shares having a
par value, the share premium account, notwithstanding anything contained in
subsection (5) may, provided the directors are satisfied that the company
will immediately after the application satisfy the solvency test, be applied by
the company in writing off—

(a) the preliminary expenses of the company; or

(b)  the expenses of, or the commission paid on, the creation or issue
of any such shares.
[S. 48 amended by s. 4 (e) of Act 20 of 2002 w.e.f. 1 December 2001.]

49. Transferability of shares

(1) Subject to any limitation or restriction on the transfer of shares in the
constitution, a share in a company shall be transferable.

(2) A share shall be transferred by entry in the share register in accor-
dance with section 88.

(3) Subject to section 87, the heir of a deceased member or the Curator
may transfer a share even though the heir or Curator is not a shareholder at
the time of transfer.

50. Denomination of share capital

(1) Subject to subsection (2), any share having a par value issued under
section 47 (7) shall be denominated in Mauritius currency.

(2) Any share of par value issued under section 47 (7) may, with the
approval of the Registrar, be designated in any foreign currency but shall
otherwise be designated in Mauritius currency.

(3) Where a company has denominated its share capital in accordance
with subsection (2), it shall, within 14 days of the date of such denomina-
tion, file with the Registrar a notice to that effect.

(4) Where the share capital of a company is denominated in a foreign
currency, it shall not, without the prior approval of the Registrar, change the
denomination into another currency.

51. Issue of shares on incorporation and amalgamation

(1) Upon incorporation of the company under section 24, any person
named in the application for incorporation as a shareholder shall be deemed
to have been issued with the number of shares specified in the application.

(2) Following the issue of a certificate of amalgamation under section 249,
the amalgamated company shall forthwith issue to any person entitled to a
share or share under the amalgamation proposal, the share or shares to which
that person is entitled.
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52. Issue of other shares

(1) Subject to this Act and the Securities Act, and in particular to sub-
section (2), and to the constitution of the company, the Board may issue
shares at any time, to any person, and in any number it thinks fit.

(2) Where the shares confer rights other than those set out in sec-
tion 46 (2), or impose any obligation on the holder, the Board shall, subject to—

(a) the prior approval of an ordinary resolution of shareholders,
unless the constitution provides otherwise; and

(b)  the requirements of section 114,
approve the terms of issue which set out the rights and obligations attached
to the shares.
(3) The terms of issue approved by the Board under subsection (2) —

(a) shall be consistent with the constitution of the company, and to
the extent that they are not so consistent, shall be invalid and of
no effect;

(b)  shall be deemed to form part of its constitution and may be
amended in accordance with section 44 subject to the require-
ments of section 114.

(4) Subject to subsection (5), within 14 days of the issue of shares under
this section, the company shall—
(a) give notice to the Registrar in a form approved by him of—
(i) the number of shares issued;

(ii) the amount of the consideration for which the shares have
been issued, or its value as determined by the Board under
section 56;

(iii) the amount of the company’s stated capital following the
issue of the shares; and

(iv) the name and description of the persons to whom the
shares are issued together with the number and class of
shares issued to each person;

(b)  deliver to the Registrar, a certified copy of—
(i) any terms of issue approved under subsection (2);
(i)  the certificate referred to in subsection (6).

(5) The Registrar may dispense any open-ended fund or investment com-
pany from the obligations imposed by subsection (4).

(6) (a) Where shares are issued to a non-citizen, the Board shall, not-
withstanding the constitution of the company, ascertain that the non-citizen
has obtained the certificate under the Non-Citizens (Property Restriction) Act
authorising him to purchase, acquire or hold such shares before the shares
are actually issued to him.
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(b) Paragraph (a) shall apply to a transfer of shares in the same way
as it applies to an issue of shares.

[S. 52 amended by s. 4 (f) of Act 20 of 2002 w.e.f. 10 August 2002; s. 156 (1) (b) of Act 22
of 2005 w.e.f. 28 September 2007; s. 8 (b) of Act 20 of 2011 w.e.f. 16 July 2011.]

53. Alteration in number of shares

(1) A company may by ordinary resolution—

(a) divide or subdivide its shares into shares of a smaller amount if
the proportion between the amount paid, and the amount, if any,
unpaid on each reduced share remains the same as it was in the
case of the share from which the reduced share is derived;

(b)  consolidate into shares of a larger amount than its existing shares.

(2) Where shares are consolidated, the amount paid and any unpaid liabil-
ity thereon, any fixed sum by way of dividend or repayment to which such
shares are entitled, shall also be consolidated.

(3) Where a company has altered its share capital in a manner specified
in subsection (1), it shall, within 14 days of the date of the alteration, file a
notice to that effect with the Registrar.

(4) A notice under subsection (3) shall include particulars with respect to
the classes of shares affected.

54. Fractional shares

A company may, where its constitution so provides, issue fractions of
shares which shall have corresponding fractional liabilities, limitations, pref-
erences, privileges, qualifications, restrictions, rights and other attributes as
those which relate to the whole share of the same class or series of shares.

55. Pre-emptive rights to new issues

(1) Subject to its constitution, where a company issues shares which
rank equally with, or in priority to existing shares as to voting or distribution
rights, those shares shall be offered to the holders of existing shares in a
manner which would, if the offer were accepted, maintain the relative voting
and distribution rights of those shareholders.

(2) An offer under subsection (1) shall remain open for acceptance for a
reasonable time, which shall not be less than 14 days.

56. Consideration for issue of shares

(1) Before it issues any shares, the Board shall determine the amount of
the consideration for which the shares shall be issued and shall ensure that
such consideration is fair and reasonable to the company and to all existing
shareholders.

(2) The consideration for which a share is issued may take any form
including payment in cash, promissory notes, contracts for future services,
real or personal property, or other securities of the company.

(3) The amount of consideration for which a share with par value is
issued in accordance with any dispensation given by the Registrar under sec-
tion 47, shall not be less than the par value.
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57. Shares not paid for in cash

(1) Shares shall be deemed not to have been paid for in cash except to
the extent that the company has actually received cash in payment of the
shares at the time of or subsequently to the agreement to issue the shares.

(2) Before shares that have already been issued are credited as fully or
partly paid up other than for cash, the Board shall determine the reasonable
present cash value of the consideration and shall ensure that the present
cash value of the consideration is—

(a) fair and reasonable to the company and to all existing sharehold-
ers; and

(b) not less than the amount to be credited in respect of the shares.

(3) A certificate shall be signed by one of the directors or his agent
authorised in writing describing the consideration in sufficient detail to iden-
tify it and state—

(a) the present cash value of the consideration and the basis for
assessing it;

(b)  that the present cash value of the consideration is fair and rea-
sonable to the company and to all existing shareholders; and

(c) that the present cash value of the consideration is not less than
the amount to be credited in respect of the shares.

(4) The Board shall deliver a copy of a certificate issued under subsec-
tion (3) to the Registrar for registration within 14 days of its signature.

(5) Nothing in this section shall apply to the issue of shares in a company
on—

(a)  the conversion of any convertible securities; or

(b)  the exercise of any option to acquire shares in the company.

(6) Where the Registrar is dissatisfied with the value mentioned in the
certificate delivered to the Registrar under subsection (4), the Registrar may
refer the matter to the Registrar-General who may assess the value in accor-
dance with section 17 of the Registration Duty Act and section 28 of the
Land (Duties and Taxes) Act 1984 and the provisions of those sections
including the right of appeal under those sections shall mutatis mutandis
apply to a valuation for the purposes of this section.

(7) An officer who fails to comply with subsection (3) shall commit an
offence and shall, on conviction, be liable to a fine not exceeding 200,000
rupees.

(8) Where the Board fails to comply with subsection (4), every officer of
the company shall commit an offence and shall, on conviction, be liable to a
fine not exceeding 100,000 rupees.

[S. 57 amended by s. 4 (d) and (g) of Act 20 of 2002 w.e.f. 10 August 2002.]
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58. Calls on shares

Where a call is made on a share or any other obligation attached to a
share is performed by the shareholder, the company shall within 14 days
give notice to the Registrar in a form approved by him of —

(a) the amount of the call or its value as determined by the Board
under section 57 (2); and

(b)  the amount of the stated capital of the company following the
making of the call.

59. Consent to issue of shares

The issue by a company of a share that—
(a) increases a liability of a person to the company; or
(b) imposes a new liability on a person to the company,

shall be void where that person, or his agent who is authorised in writing,
does not consent in writing to becoming the holder of the share before it is
issued.

60. Time of issue of shares

Notwithstanding section 51 (1), a share is issued when the name of the
holder is entered on the share register.

61. Board may authorise distributions

(1) A company shall not make any distribution to any shareholder unless
that distribution—

(a) has been authorised by the Board under subsection (2); and

(b) subject to the constitution, has been approved by the sharehold-
ers by ordinary resolution.

(2) The Board may authorise a distribution at such time and of such
amount as it thinks fit, if it is that the company shall, upon the distribution
being made, satisfy the solvency test.

(3) The directors who vote in favour of a distribution shall sign a certifi-
cate stating that, in their opinion, the company shall, upon the distribution
being made, satisfy the solvency test.

(4) Where, after a distribution is authorised and before it is made, the
Board ceases to be satisfied that the company shall, upon the distribution
being made, satisfy the solvency test, any distribution made by the company
shall be deemed not to have been authorised.

62. Reduction of stated capital

(1) Subject to subsection (3), a company may by special resolution re-
duce its stated capital to such amount as it thinks fit.
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(2) Public notice of a proposed reduction of a company’s stated capital
shall be given not less than 30 days before the resolution to reduce stated
capital is passed.

(3) A company may agree in writing with a creditor of the company that
it shall not reduce its stated capital—

(a) below a specified amount without the prior consent of the credi-
tor; or

(b) unless specified conditions are satisfied at the time of the
reduction.

(4) A resolution to reduce the stated capital passed in breach of any
agreement referred to in subsection (3) shall be invalid and of no effect.

(5) A company shall not take any action—

(a) to extinguish or reduce a liability in respect of an amount unpaid
on a share; or

(b)  to reduce its stated capital for any purpose (other than the pur-
pose of declaring that its stated capital is reduced by an amount
that is not represented by the value of its assets), unless there
are reasonable grounds on which the directors may determine
that, immediately after the taking of such action, the company
will be able to satisfy the solvency test.

(6) Where—

(a) a share is redeemed at the option of the shareholder under sec-
tion 79 or on a fixed date under section 80; or

(b)  the company purchases a share under section 68,

and the Board is satisfied that as a consequence of the redemption or pur-
chase, the company would, but for this subsection, fail to satisfy the sol-
vency test—

(i) the Board shall resolve that the stated capital of the company
shall be reduced by the amount by which the company would so
fail to satisfy the solvency test; and

(ii) the resolution of the Board shall have effect notwithstanding
subsections (1) to (3).

(7) A company which has reduced its stated capital shall within 14 days
of the reduction give notice of the reduction to the Registrar, specifying the
amount of the reduction and the reduced amount of its stated capital.

Sub-Part B - Dividends and Distributions

63. Dividends

(1) A dividend shall be a distribution other than a distribution to which
sections 68 and 81 apply.
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(2) The Board shall not authorise a dividend—
(a) in respect of some but not all the shares in a class;

(b)  of a greater amount in respect of some shares in a class than
other shares in that class except where—

(i) the amount of the dividend is reduced in proportion to any
liability attached to the shares under the constitution;

(i) a shareholder has agreed in writing to receive no dividend,
or a lesser dividend than would otherwise be payable;

(c) unless it is paid out of retained earnings, after having made good
any accumulated losses at the beginning of the accounting
period.

64. Shares in lieu of dividends

Subject to the constitution of the company, the Board may issue shares
to any shareholders who have agreed to accept the issue of shares, wholly
or partly, in lieu of a proposed dividend or proposed future dividends pro-
vided that—

(a) the right to receive shares, wholly or partly, in lieu of the pro-
posed dividend or proposed future dividends has been offered to
all shareholders of the same class on the same terms;

(b) where all shareholders elected to receive the shares in lieu of the
proposed dividend, relative voting or distribution rights, or both,
would be maintained;

(c)  the shareholders to whom the right is offered are afforded a rea-
sonable opportunity of accepting it;

(d)  the shares issued to each shareholder are issued on the same
terms and subject to the same rights as the shares issued to all
shareholders in that class who agree to receive the shares; and

(e) the provisions of section 56 are complied with by the Board.

65. Shareholder discounts

(1) The Board may resolve that the company shall offer shareholders dis-
counts in respect of some or all of the goods sold or services provided by the
company.

(2) The Board shall not approve a discount scheme under subsection (1)
unless it has previously resolved that the proposed discounts are—

(a) fair and reasonable to the company and to all shareholders; and

(b) made available to all shareholders or all shareholders of the same
class on the same terms.

(3) A discount scheme shall not be approved, or where it had previously
been approved shall not be continued by the Board unless it has reasonable
grounds to believe that the company satisfies the solvency test.
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(4) Subject to subsection (5), a discount accepted by a shareholder under
a discount scheme approved under this section shall not be a distribution for
the purposes of this Act.

(5) Where—

(a) a discount is accepted by a shareholder under a scheme ap-
proved by the Board; and

(b) after the scheme is approved or the discount was offered, the
Board ceases to be satisfied on reasonable grounds that the
company would satisfy the solvency test,

section 66 shall apply in relation to the discount with such modifications as
may be necessary as if the discount were a distribution that is deemed not to
have been authorised.

66. Recovery of distributions

(1) A distribution made to a shareholder at a time when the company did
not, upon distribution being made, satisfy the solvency test may be recov-
ered by the company from the shareholder unless—

(a)  the shareholder received the distribution in good faith and with-
out knowledge of the company’s failure to satisfy the solvency
test;

(b)  the shareholder has altered the shareholder’s position in reliance
on the validity of the distribution; and

(c) it would be unfair to require repayment in full or at all.
(2) Where, in relation to a distribution made to a shareholder—
(a) the procedure set out in section 61 has not been followed; or

(b) reasonable grounds for believing that the company would satisfy
the solvency test in accordance with section 61 or 81, as the
case may be, did not exist at the time the certificate was signed,

a director who failed to take reasonable steps to ensure the procedure was
followed or who signed the certificate, as the case may be, shall be person-
ally liable to the company to repay to the company so much of the distribu-
tion which cannot be recovered from shareholders.

(3) Where, by virtue of section 61 (4), a distribution is deemed not to
have been authorised, a director who—

(a)  ceases after authorisation but before the making of the distribu-
tion to be satisfied on reasonable grounds for believing that the
company would satisfy the solvency test upon the distribution
being made; and

(b)  fails to take reasonable steps to prevent the distribution being
made,

shall be personally liable to the company to repay to the company so much
of the distribution which cannot be recovered from shareholders.
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(4) Where, by virtue of section 65 (5), a distribution is deemed not to
have been authorised, a director who fails to take reasonable steps to pre-
vent the distribution being made shall be personally liable to the company to
repay to the company so much of the distribution which cannot be recovered
from shareholders.

(5) Where, in an action brought against a director or shareholder under
this section, the Court is satisfied that the company could, by making a dis-
tribution of a lesser amount, have satisfied the solvency test, the Court
may —

(a) permit the shareholder to retain; or
(b)  relieve the director from liability in respect of,

an amount equal to the value of any distribution that could properly have
been made.

67. Reduction of shareholder liability treated as distribution

(1) Where a company —
(a)  alters its constitution;
(b) acquires shares issued by it; or
(c) redeems shares under section 78,

in a manner which would cancel or reduce the liability of a shareholder to the
company in relation to a share held prior to that alteration, acquisition or re-
demption, the cancellation on reduction of liability shall be treated for the
purposes of section 61 as if it were a distribution and for the purposes of
section 63 (2) as if it were a dividend.

(2) Where a company has altered its constitution, acquired shares or re-
deemed shares under Sub-Part E in a manner which cancels or reduces the
liability of a shareholder to the company in relation to a share held prior to
that alteration, acquisition or redemption, that cancellation or reduction of
liability shall be treated for the purposes of section 62 as a distribution of the
amount by which that liability was reduced.

(3) Where the liability of a shareholder of an amalgamating company to
that company in relation to a share held before the amalgamation is—

(a)  greater than the liability of that shareholder to the amalgamated
company in relation to a share or shares into which that share is
converted; or

(b) cancelled by the cancellation of that share in the amalgamation,

the reduction of liability effected by the amalgamation shall be treated for
the purposes of section 66 (1) and (3) as a distribution by the amalgamated
company to that shareholder, whether or not that shareholder becomes a
shareholder of the amalgamated company of the amount by which that liabil-
ity was reduced.
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Sub-Part C - Acquisition and Redemption of Company’s own Shares

68. Company may acquire or redeem its own shares

(1) Subject to subsection (5), a company shall not purchase or otherwise
acquire any of its own shares except—

(a) as provided under sections 69 and 70 or sections 108 to 110;

(b) in the case of a private company, with the unanimous approval
of all shareholders under section 272;

(c) with the approval of a unanimous resolution under section 106;
or

(d) in accordance with an order made by the Court under this Act.

(2) A company may redeem a share which is a redeemable share in ac-
cordance with sections 76 to 80 but not otherwise.

(3) Where shares are acquired by a company pursuant to subsection (1)
or redeemed pursuant to subsection (2), the stated capital of the class of
shares so acquired or redeemed shall be decreased, or in the case of a com-
pany having par value shares, the nominal issued share capital and share
premium account shall be decreased, so as to take into account the extent to
which the amount received by the company as stated capital under section 7
is reduced by the company’s acquisition or redemption of its own shares.

(4) A company shall not make any payment in whatever form to acquire
or redeem any share issued by the company where there are reasonable
grounds for believing that the company is, or would after the payment, be
unable to satisfy the solvency test.

(5) A company shall not acquire or redeem its own shares where, as a
result of such acquisition or redemption, there would no longer be any shares
on issue other than convertible or redeemable shares.

(6) Except where dispensation has been granted under section 52 (5),
the company shall immediately following the acquisition or redemption of
shares by the company, give notice to the Registrar of the number and class
of shares acquired or redeemed.

(7) Where a company fails to comply with subsection (4), the company
and every officer of the company who is in default shall commit an offence
and shall, on conviction, be liable to a fine not exceeding 200,000 rupees.

[S. 68 amended by s. 4 (d) of Act 20 of 2002 w.e.f. 10 August 2002; s. 6 (b) of
Act 15 of 2006 w.e.f. 7 August 2006.]

69. Purchase of own shares
(1) A company may, subject to—
(a) the approval of the Board;

(b)  its constitution authorising it to do so,
purchase or otherwise acquire its own shares.
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(2) The company shall not offer or agree to purchase or otherwise ac-
quire its own shares unless—

(a) the Board is satisfied that—
(i) the acquisition is in the best interests of the company;

(i) the terms of the offer or agreement and the consideration
to be paid for the shares are fair and reasonable to the
company;

(iii) in any case where the offer is not made to, or the agree-
ment is not entered into with, all shareholders, the offer or
the agreement, as the case may be, is fair to those share-
holders to whom the offer is not made, or with whom no
agreement is entered into;

(iv) shareholders to whom the offer is made have available to
them any information which is material to an assessment
of the value of the shares; and

(v) the company shall immediately after the acquisition satisfy
the solvency test; and

(b) the Board has disclosed to shareholders or members or other-
wise has made available to them all information which is material
to the assessment of the value of the shares.

(3) Any offer by a company to purchase or otherwise acquire its own
shares on a securities exchange shall be made in accordance with such con-
ditions as may be prescribed under the Securities Act.

[S. 69 amended by Act 156 (1) (c) of Act 22 of 2005 w.e.f. 28 September 2007.]

70. Disclosure document

(1) This section shall not apply to—
(a) an offer which—

(i) is made to all shareholders to acquire a proportion of their
shares;

(ii) if accepted, would leave unaffected relative voting and dis-
tribution rights; and

(iii) affords a reasonable opportunity to shareholders to accept
the offer;

(b)  an offer to which all shareholders have consented in writing or
which is the subject of unanimous approval under section 272;

(c) an offer made pursuant to a unanimous resolution under sec-
tion 106;

(d)  an offer where the purchase or acquisition is made on any secu-
rities exchange whether within or outside Mauritius in accor-
dance with the rules of the exchange or as required under the
Securities Act; or
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(e) a private company holding a Category 1 Global Business Licence
or Category 2 Global Business Licence, as the case may be.

(2) Subject to subsection (1), before an offer is made pursuant to a reso-
lution under section 69 (2), the company shall send to each shareholder a
disclosure document that complies with subsection (3).

(3) A disclosure document issued under this section shall set out—

(a) the nature and terms of the offer, and if made to specified
shareholders only, the names of those shareholders;

(b)  the nature and extent of any relevant interest of any director of
the company in any shares the subject of the offer; and

(c) the text of the resolution required by section 69 (2), together
with such further information and explanation as may be neces-
sary to enable a reasonable shareholder to understand the nature
and implications for the company and its shareholders of the
proposed acquisition.

(4) A reporting issuer may issue or transfer shares held by the reporting
issuer itself subject to the provisions of the Securities Act.

[S. 70 amended by Act 156 (1) (d) of Act 22 of 2005 w.e.f. 28 September 2007.]

71. Cancellation of shares repurchased

(1) Subject to sections 72 to 74, shares that are acquired by a company
pursuant to section 69 or 110, or redeemed pursuant to sections 76 to 80,
are deemed to be cancelled immediately on acquisition.

(2) For the purposes of subsection (1), shares are acquired on the date
on which the company would, in the absence of this section, become enti-
tled to exercise the rights attached to the shares.

Sub-Part D - Treasury Shares

72. Company may hold its own shares

(1) Section 71 (1) shall not apply to shares acquired by a company pur-
suant to section 69 or 110 where—

(a) the constitution of the company expressly permits the company
to hold its own shares;

(b)  the Board of the company resolves that the shares concerned
shall not be cancelled on acquisition; and

(c) except in the case of a private company holding a Category 1
Global Business Licence or Category 2 Global Business Licence,
as the case may be, the number of shares acquired, when ag-
gregated with shares of the same class held by the company
pursuant to this section at the time of the acquisition does not
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exceed 15 per cent of the shares of that class previously issued
by the company, excluding shares previously deemed to be can-
celled under section 71 (1).

(2) Any share acquired by a company pursuant to section 69 or 110 and,
which is held by the company pursuant to subsection (1) shall be held by the
company in itself.

(3) A share that a company holds in itself under subsection (2) may be
cancelled by the Board resolving that the share is cancelled and the share
shall be deemed to be cancelled on the making of such a resolution.

73. Rights and obligations of shares that company holds in itself suspended

(1) The rights and obligations attaching to a share that a company holds
in itself pursuant to section 72 shall not be exercised by or against a com-
pany while it holds the share.

(2) Without limiting subsection (1), while a company holds a share in it-
self pursuant to section 72, the company shall not—

(a)  exercise any voting rights attaching to the share; or

(b) make or receive any distribution authorised or payable in respect
of the share.

74. Reissue of shares that company holds in itself

(1) Subject to subsection (2), section 56 shall apply to the transfer of a
share held by a company in itself as if the transfer were the issue of the
share under section 52.

(2) Subsection (1) shall not apply unless it is specifically provided in the
constitution that the company may transfer the shares so held.

(3) A company shall not make an offer to sell any share it holds in itself
or enter into any obligations to transfer such a share where the company has
received notice in writing of a take-over scheme.

[S. 74 amended by Act 156 (1) (e) of Act 22 of 2005 w.e.f. 28 September 2007.]

75. Enforceability of contract to repurchase shares

(1) A contract with a company for the acquisition by the company of its
shares shall be specifically enforceable against the company except to the
extent that the company would, after performance of the contract, fail to
satisfy the solvency test.

(2) The company bears the burden of proving that performance of the con-
tract would result in the company being unable to satisfy the solvency test.

(3) Subject to subsection (1), where the company has entered into a con-
tract for the acquisition by the company of its shares, the other party to the
contract shall, on the conclusion of the contract, become a creditor and shall—

(a) be entitled to be paid as soon as the company is lawfully able to
do so; or
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(b) prior to the removal of the company from the register of compa-
nies, be ranked subordinate to the rights of creditors but in prior-
ity to the other shareholders.

Sub-Part E — Redemption of Shares

76. Meaning of “redeemable”

A company may issue a redeemable share where—

(a) in the case of —

(i) a company, other than a company holding a Category 1
Global Business Licence, the constitution of the company
makes provision for the company to issue redeemable
shares; and

(ii) a company holding a Category 1 Global Business Licence,
the constitution does not forbid the company from issuing
redeemable shares;

(b)  the shares are fully paid up at the time of redemption; and

(c) the constitution or the terms of issue of the share makes provi-
sion for the redemption of the share—

(i) at the option of the company;
(ii) at the option of the holder of the share; or

(ili) on a date specified in the constitution or the terms of issue
of the share for a consideration that is—

(A) specified;
(B) to be calculated by reference to a formula; or

(C) required to be fixed by a suitably qualified person who
is not associated with or interested in the company.

77. Application of Act to redemption of shares

The provisions of sections 68 (3) to (7) and 71 shall apply to a redemp-
tion of shares.

78. Redemption at option of company

A redemption of a share at the option of the company shall be deemed to
be—

(a) an acquisition by the company of the share for the purposes of
sections 69 (2) and 70; and

(b) a distribution for the purposes of section 61.
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79. Redemption at option of shareholder

(1) Where a share is redeemable at the option of the holder of the share,
and the holder gives proper notice to the company requiring the company to
redeem the share—

(a) the company shall redeem the share on the date specified in the
notice, or if no date is specified, on the date of receipt of the
notice;

(b)  the share is deemed to be cancelled on the date of redemption;
and

(c) from the date of redemption the former shareholder ranks as an
unsecured creditor of the company for the sum payable on
redemption.

(2) A redemption under this section—

(a) shall not be a distribution for the purposes of sections 61 and
63; but

(b) shall be deemed to be a distribution for the purposes of sec-
tion 66 (1) and (5).

80. Redemption on fixed date

(1) Subject to this section, if a share is redeemable on a specified date—
(a) the company shall redeem the share on that date;
(b)  the share shall be deemed to be cancelled on that date; and

(c) from that date the former shareholder shall rank as an unsecured
creditor of the company for the sum payable on redemption.

(2) A redemption under this section—

(a) shall not be a distribution for the purposes of sections 61 and
63; but

(b) shall be deemed to be a distribution for the purposes of sec-
tions 66 (1) and (5).

Sub-Part F - Financial Assistance in connection with
Purchase of Shares

81. Restrictions on giving financial assistance

(1) A company shall not give financial assistance directly or indirectly for
the purpose of or in connection with the acquisition of its own shares, other
than in accordance with this section.

(2) A company may give financial assistance for the purpose of or in
connection with the acquisition of its own shares if the Board has previously
resolved that—

(a)  giving the assistance is in the interests of the company;
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(b)  the terms and conditions on which the assistance is given are
fair and reasonable to the company and to any shareholders not
receiving that assistance; and

(c) immediately after giving the assistance, the company shall sat-
isfy the solvency test.

(3) Where the amount of any financial assistance approved under subsec-
tion (2) together with the amount of any other financial assistance which is
still outstanding exceeds 10 per cent of the company’s stated capital, the
company shall not give the assistance unless it first obtains from its auditor
or, if it does not have an auditor, from a person qualified to act as its audi-
tor, a certificate that—

(a)  the person has inquired into the state of affairs of the company;
and

(b)  there is nothing to indicate that the opinion of the Board that the
company shall, immediately after giving the assistance, satisfy
the solvency test, is unreasonable in all the circumstances.

(4) The amount of any financial assistance under this section shall not be
a distribution for the purposes of sections 61 and 63.

(5) For the purposes of this section, the term “financial assistance” in-
cludes giving a loan or guarantee, or the provision of security.

82. Transactions not prohibited by section 81
Section 81 shall not apply to—
(a) a distribution to a shareholder approved under section 61;
(b)  the issue of shares by the company;
(c) a repurchase or redemption of shares by the company;

(d) anything done under a compromise under Part XVII or a com-
promise or arrangement approved under Part XVIII; or

(e) where the ordinary business of a company includes the lending
of money by the company in the ordinary course of business.

Sub-Part G - Cross-holdings

83. Subsidiary may not hold shares in holding company

(1) Subject to this section, a subsidiary shall not hold shares in its hold-
ing company.

(2) An issue of shares by a holding company to its subsidiary shall be
void.

(3) A transfer of shares from a holding company to its subsidiary shall be
void.

[Issue 1] C35 - 60



Revised Laws of Mauritius

(4) Where a company that holds shares in another company becomes a
subsidiary of that other company —

(a) the company may, notwithstanding subsection (1), continue to
hold those shares; but

(b)  the exercise of any voting rights attaching to those shares shall
be of no effect.

(5) Nothing in this section shall prevent a subsidiary holding shares in its
holding company in its capacity as a personal representative or a trustee
unless the holding company or another subsidiary has a beneficial interest
under the trust other than an interest that arises by way of security for the
purposes of a transaction made in the ordinary course of the business of
lending money.

(6) This section applies to a nominee for a subsidiary in the same way as
it applies to the subsidiary.

Sub-Part H - Statement of Shareholders Rights

84. Statement of rights to be given to shareholders

(1) Every company shall issue to a shareholder, on request, a statement
that sets out—

(a) the class of shares held by the shareholder, the total number of
shares of that class issued by the company, and the number of
shares of that class held by the shareholder;

(b)  the rights, privileges, conditions and limitations, including restric-
tions on transfer, attaching to the shares held by the share-
holder; and

(c)  the rights, privileges, conditions and limitations attaching to the
classes of shares other than those held by the shareholder.

(2) The company shall not be under any obligation to provide a share-
holder with a statement if —

(a) a statement has been provided within the previous 6 months;

(b)  the shareholder has not acquired or disposed of shares since the
previous statement was provided;

(c) the rights attached to shares of the company have not been al-
tered since the previous statement was provided; and

(d)  there are no special circumstances which would make it unrea-
sonable for the company to refuse the request.

(3) The statement shall not be evidence of title to the shares or of any of
the matters set out in it.

(4) The statement shall state in a prominent place that it is not evidence
of title to the shares or of the matters set out in it.
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PART VIII - TITLE, TRANSFERS, SHARE REGISTER
AND CERTIFICATES

85. Privilege or lien on shares

(1) Notwithstanding any other enactment, a company shall, where the
constitution so provides, be entitled to a privilege or lien, independently of
and without the necessity for inscription, in priority to any other claim, over
every issued share, not being a fully paid share, and over any dividend pay-
able on the share, for all money due by the holder of that share to the com-
pany whether by way of money called or payable at a fixed time in respect
of that share.

(2) In the case of a company, other than a public company, the constitu-
tion may provide for a privilege or lien of the same kind as referred to in sub-
section (1) over fully paid shares and dividends on those shares for all money
owing by the shareholders to the company.

(3) Subject to subsection (4), a company may, in such manner as the di-
rectors think fit, sell any share on which the company has a privilege or lien.

(4) No sale shall be made unless—

(a) a sum in respect of which the lien exists is presently payable;
and

(b) until the expiry of 14 days after a written notice, stating and
demanding payment of such part of the amount in respect of
which the privilege or lien exists as is presently payable, has
been given to the registered holder for the time being of the
share, or the person entitled to the share by reason of the death
or bankruptcy of the registered holder.

(5) The directors may, to give effect to any sale under subsection (3),
authorise some person to transfer the shares sold to the purchaser of the
shares.

(6) The purchaser referred to in subsection (5) shall be registered as the
holder of the share comprised in any such transfer, and shall not be bound to
see to the application of the purchase money, nor shall the title of the pur-
chaser to the share be affected by any irregularity or invalidity in the pro-
ceedings relating to the sale.

(7) The proceeds of the sale shall be received by the company and ap-
plied for the payment of such part of the amount in respect of which the lien
exists as is presently payable, and any residue shall, subject to a like lien for
sums not presently payable as existed upon the share before the sale, be
paid to the person entitled to the share at the date of the sale.

(8) The directors may, where the constitution so provides, decline to reg-
ister the transfer of a share on which the company has a lien.
86. Pledges

(1) Any share or debenture may be given in pledge in all civil and com-
mercial transactions in accordance with the Code Civil Mauricien and any
other applicable law.
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(2) Every company shall keep a register in which—

(a)  the transfer of shares or debentures given in pledge may be
inscribed;

(b) it shall be stated that the pledgee holds the share or debenture
not as owner but in pledge of a debt the amount of which shall,
in the case of a civil pledge, be mentioned.

(3) A pledge shall be sufficiently proved by a transfer inscribed in the
register.

(4) The transfer shall be signed by the pledger, the pledgee and the Sec-
retary of the company.
[S. 86 amended by s. 6 (c) of Act 15 of 2006 w.e.f. 7 August 2006.]

87. Instrument of transfer

(1) (a) Subject to subsection (5) and notwithstanding its constitution, a
company shall enter a transfer of shares or debentures in the share register
or register of debenture holders where—

(i) in the case of a company which, directly or indirectly,
reckons amongst its assets any freehold or leasehold im-
movable property, a valid instrument of transfer in the form
required by section 24 of the Registration Duty Act has
been delivered to the company; or

(i) in any other case, a valid instrument of transfer in the form
approved by the Registrar has been delivered to the com-

pany.
(b) The company shall forthwith file with the Registrar a certified
copy of the instrument of transfer referred to in paragraph (a).

(2) Nothing in subsection (1) shall prejudice any power to register as a
shareholder or debenture holder, a person to whom the right to any share or
debenture has been transmitted by operation of the law.

(3) A transfer of the share, debenture or other interest of a deceased
shareholder of a company made by his heir or by the Curator shall, subject to
any enactment relating to stamp duty or registration dues, be as valid as if
he had been such a shareholder at the time of the execution of the instru-
ment of transfer, even if the heir or the Curator is not himself a shareholder.

(4) Before entering a transfer made under subsection (3) in the share reg-
ister or register of debenture holders, the directors of the company may re-
quire the production of proper evidence of the title of the heir or, in the case
of the Curator, of the vesting order.

(5) Subsection (1) shall not apply to securities traded on a securities ex-
change.

[S. 87 amended by Act 156 (1) (f) of Act 22 of 2005 w.e.f. 28 September 2007; s. 5 (e) of
Act 27 of 2012 w.e.f. 22 December 2012.; s. 7 (c) of Act 27 of 2013 w.e.f. 21 December
2013.]

88. Request of transfer or for entry in register

(1) On the written request of the transferor of any share, debenture or other
interest in a company, the company shall enter, in the appropriate register,
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the name of the transferee in the same manner and subject to the same con-
ditions as if the application for the entry were made by the transferee.

(2) On the written request of the transferor of a share or debenture or
other interest in a company, the company shall, by written notice, require
the person having the possession, custody or control of the debenture or
share certificate if a certificate has been issued and the instrument of trans-
fer thereof or either of them, to deliver it or them to its registered office,
within such period as may be specified in the notice, being not less than 7
nor more than 28 days after the date of the notice, to have the share certifi-
cate or debenture cancelled or rectified and the transfer entered in the ap-
propriate register or otherwise dealt with.

(3) Where a person refuses or neglects to comply with a notice under
subsection (2), the transferor may apply to the Court to issue a summons for
that person to appear before the Court and show cause why the document
mentioned in the notice should not be delivered or produced.

(4) The Court may order the person summoned under subsection (3) to
deliver a document referred to in subsection (2) to the company on such
terms or conditions as the Court thinks fit.

(5) A list of all share certificates or debentures called for under this sec-
tion and not delivered shall be exhibited at the registered office of the com-
pany and advertised in such newspapers and at such times as the company
thinks fit.

89. Notice of refusal to enter transfer in register

Where a company refuses to register a transfer of any share, debenture or
other interest in the company, it shall, within 28 days of the date on which
the transfer was delivered to it, send, to the transferor and transferee, a
notice of the refusal and, in the case of a public company, the reasons for
the refusal shall be given in the notice.

90. Certification of transfers

(1) The certification by a company of an instrument of transfer of a
share, debenture or other interest in the company shall be taken as a repre-
sentation by the company to any person acting on the faith of the certifica-
tion that there have been produced to the company such documents as, on
the face of them, show a prima facie title to the share, debenture or other
interest in the transferor named in the instrument of transfer but not as a
representation that the transferor has any title to the share, debenture or
other interest.

(2) Where a certification is expressed to be limited to 42 days or any
longer period from the date of certification, the company and its officers
shall not, in the absence of fraud, be liable in respect of the registration of
any transfer of a share, debenture or other interest comprised in the certifi-
cation after expiry of the period so limited or any extension thereof given by
the company if the instrument of transfer has not, within that period, been
delivered to the company for entry in the appropriate register.

(3) For the purposes of this section—

(a) an instrument of transfer shall be deemed to be certificated if it
bears the words “certificate delivered” or words to the like
effect;
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(b)  the certification of an instrument of transfer shall be deemed to
be made by a company if —

(i) the person issuing the instrument is a person apparently
authorised to issue certificated instruments of transfer on
the company’s behalf;

(ii) the certification is signed by a person apparently authorised
to certify transfers on the company’s behalf or by any offi-
cer of the company so apparently authorised; and

(c) a certification that purports to be authenticated by a person’s
signature or initials, whether handwritten or not, shall be
deemed to be signed by him unless it is shown that the signa-
ture or initials were not placed there by him and were not placed
there by any other person apparently authorised to use the sig-
nature or initials for the purpose of certificating transfers on the
company’s behalf.

91. Company to maintain share register

(1) A company shall maintain a share register which shall record the
shares issued by the company and which shall state—

(a) whether, under the constitution of the company or the terms of
issue of the shares, there are any restrictions or limitations on
their transfer; and

(b)  the place where any document that contains the restrictions of
limitations may be inspected.

(2) A public company or subsidiary or holding company of a public com-
pany shall maintain in accordance with section 146 of the Companies Act
1984 a register of substantial shareholders in which it shall enter the particu-
lars specified in subsection (3) in respect of every share held by a substantial
shareholder or in which directly or indirectly he has an interest.

(3) The share register under subsection (1) shall state, with respect to
each class of shares—

(a) (i) the names, in alphabetical order, and the last known
address of each person who is, or has within the last 7
years been, a shareholder;

(ii) where the shares are held by a nominee, the names in
alphabetical order and the last known addresses of the per-
sons giving to the shareholder instructions to exercise a
right in relation to a share either directly or through the
agency of one or more persons;

(b)  the number of shares of that class held by each shareholder
within the last 7 years; and

(c) the date of any—
(i) issue of shares to;
(ii) repurchase or redemption of shares from; or
(iii)  transfer of shares by or to,

each shareholder within the last 7 years, and in relation to the transfer, the
name of the person to or from whom the shares were transferred.
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(4) An agent may maintain the share register of the company provided
that the agent is qualified to be the Secretary of a public company in accor-
dance with section 165.

(5) Every company having more than 50 shareholders shall—

(a) unless the share register is in such a form as to constitute in
itself an index, keep an index of the names of the shareholders
of the company; and

(b)  within 14 days from the day on which any alteration is made in
the share register, make any necessary alteration in the index.

(6) Notwithstanding subsection (5), where a company has more than
50 shareholders, the Registrar may require the company to keep the share reg-
ister in such form as the Registrar deems fit.

(7) The index shall contain sufficient indication to enable the particulars
of each shareholder to be readily found in the register.

[S. 91 amended by s. 5 (f) of Act 27 of 2012 w.e.f. 22 December 2012.]

92. Place where register kept

(1) Subject to subsection (2), the share register may, if expressly permit-
ted by the constitution, be divided into 2 or more registers kept in different
places.

(2) The principal register shall be kept in Mauritius.

(3) Where a share register is divided into 2 or more registers kept at dif-
ferent places—

(a) the company shall, within 14 days of the date on which the
share register is divided, by notice in writing inform the Registrar
of the places where the registers are kept;

(b) in case the place where a register is kept is altered, the company
shall, within 14 days of the alteration, by notice in writing
inform the Registrar of the alteration;

(c) a copy of every branch register shall be kept at the same place
as the principal register; and

(d) if an entry is made in a branch register, a corresponding entry
shall be made within 14 days in the copy of that register kept
with the principal register.

(4) In this section—
“branch register” means a register other than the principal register;
“principal register”, in relation to a company, means —

(a) in case the share register is not divided, the share register;

(b)  in case the share register is divided into 2 or more registers, the
register described as the principal register in the last notice sent
to the Registrar.
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93. Share register as evidence of legal title

(1) Subject to section 95, the entry of the name of a person in the share
register as holder of a share shall be prima facie evidence that legal title to
the share is vested in that person.

(2) A company may treat a shareholder as the only person entitled to—
(a)  exercise the right to vote attaching to the share;
(b)  receive notices;
(c) receive a distribution in respect of the share; and
(d) exercise the other rights and powers attaching to the share.

94. Secretary’s duty to supervise share register

(1) The Secretary shall take reasonable steps to ensure that the share
register is properly kept and that share transfers are promptly entered on it in
accordance with section 88.

(2) A Secretary who fails to comply with subsection (1) shall commit
an offence and shall, on conviction, be liable to a fine not exceeding
200,000 rupees.

[S. 94 amended by s. 4 (d) of Act 20 of 2002 w.e.f. 10 August 2002.]

95. Power of Court to rectify share register

(1) Where the name of a person is wrongly entered in, or omitted from,
the share register of a company, the person aggrieved, or a shareholder, may
apply to the Court—

(a)  for rectification of the share register;
(b)  for compensation for loss sustained; or
(c) for both rectification and compensation.
(2) On an application under this section the Court may order—
(a) rectification of the register;

(b) payment of compensation by the company or a director of the
company for any loss sustained; or

(c) rectification and payment of compensation.
(3) On an application under this section, the Court may decide—

(a) any question relating to the entitlement of a person who is a
party to the application to have his name entered in, or omitted
from, the register; and

(b) any guestion necessary or expedient to be decided for rectifica-
tion of the register.
96. Trusts not to be entered on register

No notice of any express, implied or constructive trust shall be entered in
the share register or be receivable by the Registrar.
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97. Share certificates

(1) Subject to subsection (2), a public company shall, within 28 days af-
ter the issue, or registration of a transfer, of shares in the company, as the
case may be, send a share certificate to every holder of those shares
stating—

(a) the name of the company;
(b)  the class of shares held by that person; and
(c) the number of shares held by that person.

(2) Subsection (1) shall not apply in relation to a company the shares of
which have been deposited under a system conducted by a central deposi-
tory and settlement company approved under the Securities (Central Deposi-
tory, Clearing and Settlement) Act.

(3) A shareholder in a company, not being a company to which subsec-
tion (1) or (2) applies, may apply to the company for a certificate relating to
some or all of the shareholder’s shares in the company.

(4) On receipt of an application for a share certificate under subsec-
tion (3), the company shall, within 28 days after receiving the application—

(a) if the application relates to some but not all of the shares, sepa-
rate the shares shown in the register as owned by the applicant
into separate parcels, one parcel being the shares to which the
share certificate relates, and the other parcel being any remain-
ing shares; and

(b)  send to the shareholder a certificate stating—
(i) the name of the company;
(ii) the class of shares held by the shareholder; and

(ili)  the number of shares held by the shareholder to which the
certificate relates.

(5) Notwithstanding section 87, where a share certificate has been is-
sued, a transfer of the shares to which it relates shall not be registered by
the company unless the instrument of transfer required by that section is
accompanied —

(a) by the share certificate relating to the share; or

(b) by evidence as to its loss or destruction and, if required, an in-
demnity in a form required by the Board.

(6) Subject to subsection (1), where shares to which a share certificate re-
lates are to be transferred, and the share certificate is sent to the company for
registration of the transfer, the share certificate shall be cancelled and no fur-
ther share certificate shall be issued except at the request of the transferee.

(7) This section shall not apply to an investment company either on issue
of a share certificate or on registration of a transfer of shares.
[S. 97 amended by s. 4 (h) of Act 20 of 2002 w.e.f. 1 December 2001.]
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98. Loss or destruction of certificates

(1) Subject to subsections (2) and (3), where a certificate or other docu-
ment of title to a share or a debenture is lost or destroyed, the company
shall on application being made by the owner and on payment of a fee speci-
fied in item 1 of the Third Schedule issue a duplicate certificate or document
to the owner.

(2) The application shall be accompanied by a written undertaking that
where the certificate or document is found, or received by the owner, it shall
be returned to the company.

(3) Where the value of the shares or debentures represented by the cer-
tificate or document is greater than 10,000 rupees, the directors shall, be-
fore accepting an application for the issue of a duplicate certificate or docu-
ment, require the applicant to furnish such indemnity as the directors con-
sider to be adequate against any loss following on the production of the
original certificate or document.

PART IX - SHAREHOLDERS AND THEIR RIGHTS AND OBLIGATIONS
Sub-Part A - Liability of Shareholder

99. Meaning of “shareholder”
In this Part—

“shareholder” means—

(a) a person whose name is entered in the share register as the
holder for the time being of one or more shares in the company;

(b) until the person’s name is entered in the share register, a person
named as a shareholder in an application for the registration of a
company at the time of incorporation of the company;

(c) until the person’s name is entered in the share register, a person
who is entitled to have his name entered in the share register,
under a registered amalgamation proposal, as a shareholder in an
amalgamated company.

100. Liability of shareholders

(1) Subject to the constitution of a company, a shareholder shall not be
liable for an obligation of the company by reason only of being a shareholder.

(2) Subject to the constitution of a company, the liability of a shareholder
to the company shall be limited to—

(a) any amount unpaid on a share held by the shareholder;

(b)  any liability that arises pursuant to section 128 (2) (c);
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(c) any liability to repay a distribution received by the shareholder to
the extent that the distribution is recoverable under section 66;

(d) any liability expressly provided for in the constitution of the
company;

(e)  any liability under section 101.
(3) Nothing in this section shall affect the liability of a shareholder to a
company —
(a) under a contract, including a contract for the issue of shares;
(b)  for any delict;
(c) for any breach of a fiduciary duty;
(d)  for any other actionable wrong committed by the shareholder; or
(e) in the case of an unlimited company.

101. Liability for calls

(1) Subject to subsection (2), where a share renders its holder liable to
calls, or otherwise imposes a liability on its holder, that liability shall attach
to the holder of the share for the time being, and not to a prior holder of the
share, whether or not the liability became enforceable before the share was
registered in the name of the current holder.

(2) Where—

(a) all or part of the consideration payable in respect of the issue of
a share remains unsatisfied; and

(b)  the person to whom the share was issued no longer holds that
share,

liability in respect of that unsatisfied consideration shall not attach to subse-
quent holders of the share, but shall remain the liability of the person to
whom the share was issued, or of any other person who assumed that liabil-
ity at the time of issue.

(3) Subject to the constitution of a company, the procedure for making
calls in respect of any money unpaid on shares and the procedure for forfei-
ture of shares in the event of non-payment of calls shall be the procedure set
out in the Fourth Schedule.

102. Shareholders not required to acquire shares by alteration to
constitution

Notwithstanding anything in the constitution of the company, a shareholder
shall not be bound by an alteration of the constitution of a company that—

(a) requires the shareholder to acquire or hold more shares in the
company than the number held on the date the alteration is
made; or

(b) increases the liability of the shareholder to the company,
unless the shareholder agrees in writing to be bound by the alteration.
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Sub-Part B - Powers of Shareholders

103. Exercise of powers reserved to shareholders

Subject to section 105, the powers reserved to the shareholders of a
company by this Act or by the constitution of the company shall be exer-
cised only —

(a) at a meeting of shareholders pursuant to section 115 or 116;
(b) by aresolution in lieu of a meeting pursuant to section 117;
(c) by a unanimous resolution; or

(d) by a unanimous shareholder agreement under section 272.

104. Exercise of powers by ordinary resolution

(1) Subject to this Act and the constitution of a company, a power re-
served to shareholders may be exercised by an ordinary resolution.

(2) An ordinary resolution shall be a resolution that is approved by a sim-
ple majority of the votes of those shareholders entitled to vote and voting on
the matter which is the subject of the resolution.

105. Powers exercised by special resolution

(1) Notwithstanding the constitution of a company, where the sharehold-
ers exercise a power to—

(a) adopt a constitution or, if it has one, to alter or revoke the com-
pany’s constitution;

(b)  reduce the stated capital of the company under section 62;
(c) approve a major transaction;

(d)  approve an amalgamation of the company under section 246;
(e) put the company into liquidation,

the power shall be exercised by special resolution.

(2) A special resolution pursuant to subsection (1) (a) to (d) may be re-
scinded only by a special resolution.

(3) A special resolution pursuant to subsection (1) (e) shall not be re-
scinded in any circumstances.

(4) At any meeting at which a special resolution is passed, a declaration
of the Chairperson that the resolution is so passed, shall, unless a poll is de-
manded, be conclusive evidence of that fact without proof of the number or
proportion of the votes recorded in favour or against the resolution.

[S. 105 amended by s. 4 (i) of Act 20 of 2002 w.e.f. 1 December 2001; s. 3 (a) of Act 28 of
2004 w.e.f. 26 August 2004.]
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106. Unanimous resolution

Any power which the Act or the constitution of a company requires to be
exercised by an ordinary resolution or a special resolution may be exercised
by way of unanimous resolution.

[S. 106 repealed and replaced by s. 4 (j) of Act 20 of 2002 w.e.f. 1 December 2001.]

107. Management review by shareholders

(1) Notwithstanding anything in this Act or the constitution of a com-
pany, the Chairperson of any meeting of shareholders shall give the share-
holders a reasonable opportunity to discuss and comment on the manage-
ment of the company.

(2) Notwithstanding anything in this Act or the constitution of a com-
pany, a meeting of shareholders may pass a resolution under this section
which makes recommendations to the Board on matters affecting the man-
agement of the company.

(3) Unless carried as a special resolution or unless the constitution so
provides, any recommendation under subsection (2) shall not be binding on
the Board.

Sub-Part C — Minority Buy-out Rights

108. Shareholder may require company to purchase shares

A shareholder may require a company to purchase his shares where—
(a) a special resolution is passed under—

(i) section 105 (1) (a) for the purposes of altering the consti-
tution of a company with a view to imposing or removing a
restriction on the business or activities of the company; or

(ii) section 150 (1) (c) or (d); and
(b) the shareholder—

(i) cast all the votes, attached to shares registered in his name
and for which he is the beneficial owner, against the reso-
lution; or

(i)  where the resolution to exercise the power was passed
under section 117, did not sign the resolution.

[S. 108 amended by s. 7 (d) of Act 14 of 2009 w.e.f. 30 July 2009.]

109. Notice requiring purchase of shares

(1) A shareholder of a company who wishes the company to purchase
his shares under section 108 shall, within 14 days of—

(a)  the passing of the resolution at a meeting of shareholders; or

(b) where the resolution was passed under section 117, the date on
which notice of the passing of the resolution is given to the
shareholder,
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give a written notice to the company requiring the company to purchase
those shares.
(2) Upon receipt of a notice under subsection (1), the Board may—

(a)  arrange for the purchase of the shares by the company;

(b)  arrange for some other person to purchase the shares;

(c)  apply to the Court for an order under section 112 or 113; or

(d)  before the resolution is implemented, arrange for the resolution

to be rescinded in accordance with section 105.

(3) The Board of directors shall, within 28 days of receipt of a notice un-
der subsection (1), give written notice to the shareholder of its decision un-
der subsection (2).

110. Purchase of shares by company

(1) Where the Board of directors agrees under section 109 (2) (a) to the
purchase of the shares by the company, it shall, within 7 days of issuing no-
tice under section 109 (3)—

(a) state a fair and reasonable price for the shares to be acquired;
and

(b) give written notice of the price to the shareholder.

(2) A shareholder who considers that the price stated by the Board is not
fair and reasonable, shall forthwith, but at any rate, not later than 14 days of
receipt of notice under subsection (1) give written notice of objection to the
company.

(3) Where the shareholder does not raise an objection under subsec-
tion (2), the company shall, on such date as the company and the share-
holder agree or, in the absence of any agreement, as soon as practicable,
purchase all the shares at the stated price.

(4) Where the shareholder gives notice of or an objection under subsec-
tion (2), the company shall—

(a) refer the question of what is a fair and reasonable price to arbi-
tration; and

(b) within 7 days, pay a provisional price in respect of each share
equal to the price stated by the Board.
(5) At the time of payment of the provisional price under subsection (4),
the shareholder shall—

(a) deliver to the company an executed instrument of transfer of the
shares together with any relevant share certificate; or

(b) otherwise take all steps required to transfer the shares to the
company.
(6) Where the price determined —

(a) exceeds the provisional price, the company shall forthwith pay
the balance owing to the shareholder;
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(b) is less than the provisional price paid, the company may recover
the excess paid from the shareholder.

(7) A reference to arbitration under this section shall be deemed to be a
submission to arbitration for the purposes of the Code de Procédure Civile
and the arbitration shall be dealt with in accordance with the Code de
Procédure Civile.

(8) The arbitrator shall expeditiously determine a fair and reasonable price
for the shares on the day prior to the date on which the vote of the share-
holders authorising the action was taken or the date on which written con-
sent of the shareholders without a meeting was obtained excluding any ap-
preciation or depreciation directly or indirectly induced by the action or its
proposal, and that price shall be binding on the company and the shareholder
for all purposes.

(9) In the case of shares which are listed on a securities exchange, the
arbitrator shall determine the price for the shares as being the price at which
such shares are traded on the securities exchange as at the close of business
on the day prior to the date on which the vote of shareholders authorising
the action was taken or the date on which written consent of shareholders
without a meeting was obtained, excluding any appreciation or depreciation
directly or indirectly induced by the action or its proposal, and that value
shall be binding on the company and the shareholder for all purposes.

(10) The arbitrator may award interest on any balance payable or in ex-
cess to be repaid under subsection (6) at such rate as he thinks fit having
regard to whether the provisional price paid or the reference to arbitration, as
the case may be, was reasonable.

(11) Where—

(a) the company fails to refer a question to arbitration in accordance
with subsection (4); or

(b)  the arbitrator to whom the matter is referred by the company is
not independent of the company, or is not suitably qualified to
conduct the arbitration,

the shareholder who has given a notice of objection under subsection (2)
may apply to a Judge in Chambers to appoint an arbitrator, and the Judge
may appoint such person as it thinks fit to act as arbitrator for the purposes
of this section.

(12) A purchase of shares by a company under this section—
(a) shall not be a distribution for the purposes of section 61;

(b) shall be deemed to be a distribution for the purposes of sec-
tion 66 (1) and (3).

[S. 110 amended by Act 156 (1) (g) of Act 22 of 2005 w.e.f. 28 September 2007.]
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111. Purchase of shares by third party

(1) Section 110 shall apply to the purchase of shares by a person with
whom the company has entered into an arrangement for purchase in accor-
dance with section 109 (2) (b) subject to such modifications as may be nec-
essary, and, in particular, as if references in that section to the Board and
the company were references to that person.

(2) Every holder of shares that are to be purchased in accordance with
the arrangement shall be indemnified by the company in respect of loss suf-
fered by reason of the failure by the person who has agreed to purchase the
shares to purchase them at the price nominated or fixed by arbitration, as
the case may be.

112. Court may grant exemption

(1) A company to which a notice has been given under section 109 may
apply to the Court for an order exempting it from the obligation to purchase
the shares to which the notice relates, on the grounds that—

(a) the purchase would be disproportionately damaging to the

company;

(b)  the company cannot reasonably be required to finance the pur-
chase; or

(c) it would not be just and equitable to require the company to pur-

chase the shares.

(2) On an application under this section, the Court may make an order
exempting the company from the obligation to purchase the shares, and may
make any other order it thinks fit, including an order—

(a)  setting aside a resolution of the shareholders;

(b) directing the company to take, or refrain from taking any action
specified in the order;

(c) requiring the company to pay compensation to the shareholders
affected; or

(d)  that the company be put into liquidation.

(3) The Court shall not make an order under subsection (2) on the
grounds set out in subsection (1) (a) or (b) unless it is satisfied that the com-
pany has made reasonable efforts to arrange for another person to purchase
the shares in accordance with section 109 (2) (b).

113. Court may grant exemption where company insolvent

(1) The company shall apply to the Court for an order exempting it from
the obligation to purchase its shares, where—

(a) a notice is given to a company under section 109;

(b)  the Board has resolved that the purchase by the company of the
shares to which the notice relates would result in it failing to
satisfy the solvency test; and
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(c) the company has, following reasonable efforts to do so, been
unable to arrange for the shares to be purchased by another per-
son in accordance with section 109 (2) (b).

(2) Where the Court is satisfied that the purchase of the shares would
result in the company failing to satisfy the solvency test and the company
has made reasonable efforts to arrange for the shares to be purchased by
another person in accordance with section 109 (2) (b), the Court may
make—

(a) an order exempting the company from the obligation to purchase
the shares;

(b)  an order suspending the obligation to purchase the shares; or

(c)  such other order as it thinks fit, including any order referred to in
section 112 (2).

(3) For the purposes of this section, the stated capital of a company shall
not be taken into account in determining whether the company shall, after
the purchase, fail to satisfy the solvency test.

(4) Notwithstanding subsection (3), where the company has entered into
an agreement with a shareholder under section 110 (3), the stated capital
shall be taken into account to the extent required by the agreement unless
the shareholder’s prior consent is obtained.

Sub-Part D — Variation of Rights

114. Variation of rights

(1) Where the share capital of a company is divided into different classes
of shares, a company shall not take any action which varies the rights at-
tached to a class of shares unless that variation is approved by a special
resolution, or by consent in writing of the holders of 75 per cent of the
shares of that class.

(2) Where the variation of rights attached to a class of shares is ap-
proved under subsection (1) and the company becomes entitled to take the
action concerned, the holder of a share of that class, who did not consent to
or cast any votes in favour of the resolution for the variation, may apply to
the Court for an order under section 178, or may require the company to
purchase those shares in accordance with section 108.

(3) In this section—

“class” means a class of shares having attached to the shares the
same rights, privileges, limitations and conditions;

“variation” includes abrogation and the expression “valued” shall be
construed accordingly.
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(4) A resolution which would have the effect of —

(a) diminishing the proportion of the total votes exercisable at a
meeting of shareholders of the company by the holders of the
existing shares of a class; or

(b) reducing the proportion of the dividends or distributions payable
at any time to the holders of the existing shares of a class,

shall be deemed to be a variation of the rights of the class.

(5) The company shall within one month from the date of the consent or
resolution referred to in subsection (1) file with the Registrar in a form
approved by him the particulars of such consent or resolution.

Sub-Part E — Meetings of Shareholders

115. Annual meeting of shareholders

(1) Subject to subsection (2), the Board of directors shall call an annual
meeting of shareholders to be held—

(a) not more than once in each year;

(b) not later than 6 months after the balance sheet date of the com-
pany; and

(c) not later than 15 months after the previous annual meeting.

(2) A company may not hold its first annual meeting in the calendar year
of its incorporation but shall hold that meeting within 18 months of its
incorporation.

(3) The company shall hold the meeting on the date on which it is called
to be held.

(4) The business to be transacted at an annual meeting shall, unless
already dealt with by the company, include—

(a) the consideration and approval of the financial statements;
(b)  the receiving of any auditor’s report;
(c) the consideration of the annual report;

(d)  the appointment of any directors whose appointment on an
annual or rotational basis is required by the constitution of the
company; and

(e)  the appointment of any auditor pursuant to section 200.

(5) Where the financial statements are not approved at the annual meet-
ing, they shall be presented at a further special meeting called by the Board.

116. Special meeting of shareholders

A special meeting of shareholders entitled to vote on an issue—
(a) may be called at any time by —
(i) the Board of directors; or
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(i) a person who is authorised by the constitution to call the
meeting;

(b)  shall be called by the Board on the written request of sharehold-
ers holding shares carrying together not less than 5 per cent of
the voting rights entitled to be exercised on the issue.

117. Resolution in lieu of meeting

(1) Subject to subsections (2) and (3), a resolution in writing, signed by
shareholders, shall be valid as if it has been passed at a meeting of those
shareholders, where the resolution is signed by shareholders who—

(a) are entitled to vote on that resolution at a meeting of sharehold-
ers; and

(b) hold not less than 75 per cent of the votes entitled to be cast on
that resolution, or such percentage above 75 per cent as is
required under the constitution.

(2) Where a resolution in writing—

(a) relates to a matter that is required by this Act or by the constitu-
tion to be decided at a meeting of the shareholders of a com-
pany; and

(b) s signed by the shareholders specified in subsection (3),

it shall be deemed to be made in accordance with this Act or the constitution
of the company.

(3) For the purposes of subsection (2) (b), the shareholders shall be the
shareholders referred to in subsection (1).

(4) For the purposes of subsection (2), any resolution may consist of one
or more documents in similar form (including letters, facsimiles, electronic
mail, or other similar means of communication) each signed or assented to
by or on behalf of one or more of the shareholders specified in subsec-
tion (3).

(5) It shall not be necessary for a private company to hold an annual
meeting of shareholders under section 115 where everything required to be
done at that meeting, by resolution or otherwise, is done by resolution in
accordance with subsections (2) and (3).

(6) Within 7 days of a resolution being passed under this section, the
company shall send a copy of the resolution to every shareholder who did
not sign the resolution or on whose behalf the resolution was not signed.

(7) A resolution may be signed under subsection (1) or (2) without any
prior notice being given to shareholders.
[S. 117 amended by s. 5 (g) of Act 27 of 2012 w.e.f. 22 December 2012.]

118. Court may call meeting of shareholders

(1) Where the Court is satisfied that—

(a) it is impracticable to call or conduct a meeting of shareholders in
the manner prescribed by this Act or the constitution of the
company; or
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(b) it is in the interests of a company that a meeting of shareholders
be held,

the Court may order a meeting of shareholders to be held or conducted in
such manner as the Court directs.

(2) For the purposes of subsection (1), an application to the Court may
be made by a director, a shareholder or a creditor of the company.

(3) The Court may make an order on such terms as it thinks fit with re-
gard to the costs of conducting the meeting and security for the costs.

(4) Subject to subsection (3), the Court may in addition give such direc-
tions as it thinks fit, including the direction that the heir of any deceased
member may exercise all or any of the powers that the deceased member
could have exercised if he were present at the meeting.

119. Proceedings at meetings

The provisions specified in the Fifth Schedule shall govern the proceed-
ings at meetings of shareholders of a company except to the extent that the
constitution of the company makes provision for the matters that are ex-
pressed in that Schedule to be subject to the constitution of the company.

Sub-Part F — Ascertaining Shareholders

120. Shareholders entitled to receive distributions, attend meetings and
exercise rights

(1) The shareholders who are entitled —
(a) to receive distributions;

(b)  to exercise pre-emptive rights to acquire shares in accordance
with section 55; or

(c) to exercise any other right or receive any other benefit under this
Act or the constitution,

shall be—

(i) where the Board fixes a date for that purpose, those shareholders
whose names are registered in the share register on that date; or

(ii) where the Board does not fix a date for that purpose, those
shareholders whose names are registered in the share register on
the day on which the Board passes the resolution concerned.

(2) Where a date is fixed under subsection (1), that date shall not pre-
cede by more than 28 days the date on which the proposed action is taken.

(3) The shareholders who are entitled to receive notice of a meeting of
shareholders shall be—

(a) where the Board of directors fixes a date for the purpose, those
shareholders whose names are registered in the share register on
that date;

C35 - 79 [Issue 1]



Companies Act

(b) where the Board of directors does not fix a date for the purpose,
those shareholders whose names are registered in the share reg-
ister at the close of business on the day immediately preceding
the day on which the notice is given.

(4) Where a date is fixed under subsection (3), that date shall not pre-
cede by more than 30 days or less than 15 days the date on which the
meeting is held.

PART X — DEBENTURES AND REGISTRATION OF CHARGES

121. Debenture holders’ representative

(1) Where a company issues or agrees to issue debentures of the same
class to more than 25 persons, or to any one or more persons with a view to
the debentures or any of them being offered for sale to more than 25 per-
sons, the company shall before issuing any of the debentures—

(a)  sign under its seal an agency deed; and
(b) procure the signature to the deed by a person qualified to act as
a debenture holders’ representative.

(2) For the purposes of this section, debentures shall not be deemed to
be of the same class where—

(a) they do not rank equally for repayment when any security cre-
ated by the debenture is enforced or the company is wound up;
or

(b)  different rights attach to them in respect of —
(i) the rate of, or dates for, payment of interest;

(ii) the dates when, or the instalments by which, the principal
of the debentures shall be repaid, unless the difference is
solely that the class of debentures shall be repaid during a
stated period of time and particular debentures shall be
selected by the company for repayment at different dates
during that period by drawings, ballot or otherwise;

(iii) any right to subscribe for or convert the debentures into
shares or other debentures of the company or any other
company or corporation; or

(iv) the powers of the debenture holders to realise any security.

(3) For the purposes of this section—

(a) the agency deed shall not cover more than one class of
debentures;

(b)  the provisions specified in the Sixth Schedule shall apply to—

(i) the qualification, appointment and removal of a debenture
holders’ representative;

(i) the naming of a successor to be a debenture holders’
representative;
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(iii) the matters to be set out in an agency deed;
(iv) the powers of the debenture holders’ representative;

(v) the right of the debenture holders’ representative to obtain
information from the borrowing company;

(vi) meetings of debenture holders;
(vii) the duties of the debenture holders’ representative;

(viii) the repayment of loans or deposits where the purpose
stated in a prospectus issued in relation to debentures, is
not achieved; or

(ix) the release of the debenture holders’ representative.
122. Special powers of Court

The Court may compel any person to take up and pay for any debenture
which he has contracted with the company to take up or pay for.

123. Perpetual debentures

Notwithstanding any other enactment, a condition contained in a deben-
ture or in an agency deed for securing a debenture, whether the debenture or
agency deed is issued or made before or after the commencement of this
Act, shall not be invalid by reason that the debentures are thereby made
irredeemable only on the happening of a contingency, however remote, or on
the expiration of a period however long.

124. Register of debenture holders

(1) Every company which issues debentures shall at its registered office
keep a register of debenture holders which shall contain—

(a) the names and addresses of the debenture holders;

(b)  the amount of debentures held by them.

(2) The register shall, except when duly closed pursuant to subsec-
tion (3), be open to the inspection of a debenture holder or a member.

(3) For the purposes of this section a register shall be deemed to be duly
closed if closed in accordance with a provision contained in the articles, the
debenture, the debenture stock certificate, the agency deed or any other
document relating to or securing the debenture, during such period, not ex-
ceeding in the aggregate 30 days in any year, as is specified in the document.

(4) (a) Every company shall, at the request of a debenture holder or a
member and on payment of the fee specified in item 2 of the Third Schedule
for every page required to be copied, forward to him a copy of the register of
debenture holders.

(b) The copy need not include any particulars as to a debenture
holder other than his name and address and the debenture held by him.
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125. Reissue of redeemed debentures

(1) Where a company has, whether before or after the commencement of
this Act, redeemed a debenture, it shall subject to subsection (2)—

(a) unless any provision to the contrary, whether express or implied,
is contained in the constitution or in any contract entered into by
the company; or

(b) unless the company has, by passing a resolution to that effect or
by some other act, manifested its intention that the debentures
shall be cancelled,

have and be deemed always to have had the power to reissue the deben-
tures by reissuing the same debentures or by issuing other debentures in
their place.

(2) The reissue of a debenture or the issue of one debenture in place of
another under subsection (1), shall not be regarded as the issue of a new
debenture for the purpose of any provision in the constitution or in any con-
tract entered into by the company limiting the amount or number of deben-
tures that may be issued by the company.

(3) After the reissue the person entitled to the debentures shall have and
shall be deemed always to have had the same priorities as if the debentures
had never been redeemed.

(4) Where, whether before or after the commencement of this Act, a
company has given a debenture to secure advances on current account or
otherwise, the debenture shall not be deemed to have been redeemed by
reason that the account of the company with the debenture holder has
ceased to be in debit while the debenture remains unsatisfied.

126. Inscription of mortgages

(1) Where a company has decided to issue debentures and to secure
their payment by a mortgage or floating charge, the inscription of such mort-
gage or floating charge shall be valid where the first and last serial numbers
of the said debentures are mentioned.

(2) Subject to section 121 and to the Sixth Schedule, the appointment of
a debenture holders’ representative, with power to require the inscription of
a mortgage with an election of domicile and renewal or erasure of such
inscription, and generally to take all measures for the protection of the rights
of the debenture holders, shall be made in such manner as the company may
at the time of the issuing of the said debentures determine.

127. Filing of particulars of charges

(1) Every company shall, within 28 days of the creation by the company
of any charge or of making any issue of debentures charged on or affecting
any property of the company, file with the Registrar, a statement of the par-
ticulars specified in subsection (3) and a certified copy of the instrument of
charge, in a form approved by the Registrar.
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(2) Where—

(a)

(b)

(c)

a company acquires any property which is subject to a charge
referred to in subsection (1), particulars of which would, if it had
been created by the company after the acquisition of the prop-
erty, have been required to be filed;

a registered foreign company has, before registration, created a
charge subject to subsection (1), particulars of which would if it
had been created by the company while it was registered, have
been required to be filed; or

a registered foreign company has before registration acquired
any property which is subject to a charge subject to subsec-
tion (1) particulars of which would, if it had been created by the
company after the acquisition and while it was registered, have
been required to be filed,

the company shall, within 28 days after the date on which the acquisition is
completed or the date of the registration of the company in Mauritius, as the
case may be, cause to be filed with the Registrar a statement of the particu-
lars specified in a form approved by the Registrar.

(3) The particulars required to be given in the statement are—

(a)

(b)
(c)
(d)

if the charge is a charge created by the company, the date of its
creation, and if the charge was a charge existing on any prop-
erty acquired by the company, the date of the acquisition of the
property;

the amount secured by the charge;

a description sufficient to identify the property charged;

the name of the person entitled to the charge, and

any prohibition or restriction contained in the instrument creating the charge,
or in any agency deed, on the power of the company to create any other
charge or issue debentures ranking in priority to or equally with the charge or
debentures in respect of which the application is made.

(4) —

[S. 127 amended by s. 5 (h) of Act 27 of 2012 w.e.f. 22 December 2012.]

PART XI — DIRECTORS AND THEIR POWERS AND DUTIES

Sub-Part A - Directors and Board of Directors

128. Meaning of “Board” and “director”

(1) For the purposes of this Act, “director” —

(a)

includes a person occupying the position of director of the com-
pany by whatever name called; and
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(b) includes an alternate director; but
(c) does not include a receiver.

(2) For the purposes of sections 143 to 157 and 160 to 162, “directors”
includes—

(a) a person in accordance with whose directions or instructions a
person referred to in subsection (1) may be required or is accus-
tomed to act;

(b) a person in accordance with whose directions or instructions the
Board of the company may be required or is accustomed to act;

(c) a person who exercises or who is entitled to exercise or who
controls or who is entitled to control the exercise of powers
which, apart from the constitution of the company, would fall to
be exercised by the Board; and

(d) a person to whom a power or duty of the Board has been
directly delegated by the Board with that person’s consent or
acquiescence, or who exercises the power or duty with the
consent or acquiescence of the Board.

(3) For the purposes of sections 143 to 157, a director includes a person
in accordance with whose directions or instructions a person referred to in
subsections (1) and (2) may be required or is accustomed to act in respect of
his duties and powers as a director.

(4) Where the constitution of a company confers a power on sharehold-
ers which is exercisable by the Board, any shareholder who exercises that
power or who takes part in deciding whether to exercise that power shall be
deemed, in relation to the exercise of the power or any consideration con-
cerning its exercise, to be a director for the purposes of sections 143, 160
and 162.

(5) Where the constitution of a company requires a director or the Board
to exercise or refrain from exercising a power in accordance with a decision
or direction of shareholders, any shareholder who takes part in—

(a) the making of any decision that the power should or should not
be exercised; or

(b)  the making of any decision whether to give a direction,

as the case may be, shall be deemed, in relation to the making of any such
decision, to be a director for the purposes of sections 143 to 146.

(6) Subsection (2) shall not include a person to the extent that the per-
son acts only in a professional capacity.

(7) In this Act, “Board” or “Board of directors”, in relation to a company,
means —

(a) the directors of the company where the number is not less than
the required quorum acting together as a Board of directors; or

(b) where the company has only one director, that director.
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Sub-Part B - Powers of Management

129. Management of company

(1) The business and affairs of a company shall be managed by, or under
the direction or supervision of, the Board.

(2) The Board shall have all the powers necessary for managing, and for
directing and supervising the management of, the business and affairs of the
company.

(3) Subsections (1) and (2) shall be subject to any modifications, adapta-
tions, exceptions, or limitations contained in this Act or in the company’s
constitution.

130. Major transactions

(1) A company shall not enter into a major transaction unless the trans-
action is—

(a)  approved by special resolution; or
(b)  contingent on approval by special resolution.

(2) In this section—
“assets” includes property of any kind, whether tangible or intangible;

“major transaction”, in relation to a company, means—

(a) the acquisition of, or an agreement to acquire, whether contin-
gent or not, assets the value of which is more than 75 per cent
of the value of the company’s assets before the acquisition;

(b)  the disposition of, or an agreement to dispose of, whether con-
tingent or not, assets of the company the value of which is more
than 75 per cent of the value of the company’s assets before
the disposition; or

(c) a transaction that has or is likely to have the effect of the com-
pany acquiring rights or interests or incurring obligations or li-
abilities the value of which is more than 75 per cent of the value
of the company’s assets before the transaction.

(3) A company shall not enter into a transaction of the kind referred to in
subsection (1) which involves the acquisition or disposition or the acquiring
of rights, interests or incurring obligations of, in any case, more than half the
value of the company’s assets unless the transaction is—

(a) approved by ordinary resolution; or
(b)  contingent on approval by ordinary resolution,

and the description of a major transaction in subsection (2) (a), (b) and (c)
shall, in all respects, apply when determining the nature of such transaction
except that “half of the value” shall be applied instead of “75 per cent of the
value”.
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(4) The provisions of subsection (5) shall apply to a transaction under
subsection (3) in the same manner as they apply to a major transaction ex-
cept that “75 per cent of the value” shall be applied instead of “half of the
value”.

(5) Nothing in paragraph (c) of the definition of “major transaction” in
subsection (2) shall apply by reason only of the company giving, or entering
into an agreement to give, a charge secured over assets of the company, the
value of which is more than 75 per cent of the value of the company’s as-
sets for the purpose of securing the repayment of money or the performance
of an obligation.

(6) This section shall not apply to a major transaction or a transaction
under subsection (3) entered into by a receiver appointed pursuant to an in-
strument creating a charge over all or substantially all of the property of a
company.

(7) No lender or other person dealing with a company shall be concerned
to see or inquire whether the conditions of this section have been fulfilled
and no debt incurred or contract entered into with the company by a person
dealing with it shall be invalid or ineffectual, except in the case of actual no-
tice to that person, at the time when the debt was incurred or the contract
was entered into, that the company was acting in breach of this section.

(8) This section shall not apply to an investment company including an
authorised mutual fund.

[S. 130 amended by s. 4 (k) of Act 20 of 2002 w.e.f. 1 December 2001.]
131. Delegation of powers

(1) Subject to any restriction in the constitution of the company, the
Board of a company may delegate to a committee of directors, a director or
employee of the company, or any other person, any one or more of its
powers other than its powers under any section specified in the Seventh
Schedule.

(2) A Board that delegates a power under subsection (1) shall be respon-
sible for the exercise of the power by the delegate as if the power had been
exercised by the Board, unless the Board—

(a) believed on reasonable grounds at all times before the exercise
of the power that the delegate would exercise the power in con-
formity with the duties imposed on directors of the company by
this Act and the company’s constitution; and

(b) has monitored, by means of reasonable methods properly used,
the exercise of the power by the delegate.

Sub-Part C — Appointment and Removal of Directors
132. Number of directors

A company shall have at least one director who shall be ordinarily resident
in Mauritius.
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133. AQualifications of directors
(1) A company shall appoint a natural person as director.

(2) No person shall be appointed, or hold office, as a director of a com-
pany if he is a person who—

(a) is under 18 years of age;

(b) subject to section 138 (4) to (7), is, in the case of a public com-
pany, over 70 years of age;

(c) is an undischarged bankrupt;

(d) would, but for the repeal of section 117 of the Companies Act
1984, be prohibited from being a director or promoter of, or be-
ing concerned or taking part in the management of, a company
within the meaning of that Act;

(e) is prohibited from being a director or promoter of, or being con-
cerned or taking part in the management of, a company under
section 337 or 338;

(f) is not a natural person;
(g)  has been adjudged to be of unsound mind;

(h) by virtue of the constitution of a company, does not comply
with any qualifications for directors.

(3) A person who is disqualified from being a director but who acts as a
director shall be deemed to be a director for the purposes of a provision of
this Act that imposes a duty or an obligation on a director of a company.

134. Director's consent required

A person shall not be appointed a director of a company unless that per-
son has consented in writing to be a director and certified that he is not dis-
qualified from being appointed or holding office as a director of a company.

135. Appointment of first and subsequent directors

(1) A person named as a director in an application for registration or in an
amalgamation proposal shall hold office as a director from the date of regis-
tration or the date the amalgamation proposal is effective, as the case may
be, until that person ceases to hold office as a director in accordance with
this Act.

(2) All subsequent directors of a company shall, unless the constitution
of the company otherwise provides, be appointed by ordinary resolution.

136. Court may appoint directors

(1) Where—

(a) there are no directors of a company, or the number of directors
is less than the quorum required for a meeting of the Board; and
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(b) it is not possible or practicable to appoint directors in accordance
with the company’s constitution or under section 140 (3),

a shareholder or creditor of the company may apply to the Court to appoint
one or more persons as directors of the company, and the Court may make
an appointment if it considers that it is in the interests of the company to do
so.

(2) An appointment shall be made on such terms and conditions as the
Court thinks fit.

137. Appointment of directors to be voted on individually

(1) Subject to the constitution of the company, the shareholders of a
company shall not vote on a resolution to appoint a director of the company
unless—

(a) the resolution is in respect of the appointment of one director; or

(b)  where the resolution is a single resolution for the appointment of
2 or more persons as directors of the company, a separate reso-
lution that it be so voted on has first been passed without a vote
being cast against it.

(2) A resolution in contravention of subsection (1) shall be void even
though no objection was taken at the time it was passed.

(3) Subsection (2) shall not limit the operation of section 141.

(4) No provision for the automatic reappointment of retiring directors in
default of another appointment shall apply on the passing of a resolution in
contravention of subsection (1).

(5) Nothing in this section shall prevent the election of 2 or more direc-
tors by ballot or poll.

138. Removal of directors

(1) Notwithstanding anything in its constitution or in any agreement be-
tween it and a director, a director of a public company may be removed from
office by an ordinary resolution passed at a meeting called for the purpose
that include the removal of a director.

(2) Subject to the constitution of a company, a director of a private com-
pany may be removed from office by special resolution passed at a meeting
called for the purpose that include the removal of the director.

(3) The notice of meeting shall state that the purpose of the meeting is
the removal of the director.

(4) The office of director of a public company or of a subsidiary of a pub-
lic company shall become vacant at the conclusion of the annual meeting
commencing next after the director attains the age of 70 years.

(5) Where the office of director has become vacant under subsection (4),
no provision for the automatic reappointment of retiring directors in default
of another appointment shall apply to that director.
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(6) Notwithstanding anything in this section, a person of or over the age
of 70 years may—

(a) by an ordinary resolution of which no shorter notice is given
than that required to be given for the holding of a meeting of
shareholders, be appointed or re-appointed as a director of that
company to hold office until the next annual meeting of the
company or be authorised to continue to hold office as a director
until the next annual meeting of the company; or

(b) in the case of an application for incorporation of a public com-
pany, be appointed with the consent in writing of the proposed
shareholders.

(7) Nothing in this section shall limit or affect the operation of any provi-
sion in the constitution of a company preventing any person from being
appointed a director or requiring any director to vacate his office at any age
below 70 years.

(8) The provisions of the constitution of a company relating to the rota-
tion and retirement of directors shall not apply to a director who is appointed
or reappointed pursuant to subsections (5) to (7) but such provisions of the
constitution shall continue to apply to all other directors of the company.

[S. 138 amended by s. 6 (d) of Act 15 of 2006 w.e.f. 7 August 2006.]

139. Director ceasing to hold office

(1) The office of director of a company shall be vacated if the person
holding that office—

(a) resigns in accordance with subsection (2);

(b) is removed from office in accordance with this Act or the consti-
tution of the company;

(c) becomes disqualified from being a director pursuant to sec-
tion 133;

(d) becomes disqualified from being a director pursuant to sub-
section (4);
(e) dies; or

(f) otherwise vacates office in accordance with the constitution of
the company.

(2) A director of a company may resign office by signing a written notice
of resignation and delivering it to the address for service of the company.

(3) A notice under subsection (2) shall be effective when it is received at
that address or at a later time specified in the notice.

(4) Notwithstanding the vacation of office, a person who held office as a
director shall remain liable under the provisions of this Act that impose liabili-
ties on directors in relation to acts and omissions and decisions made while
that person was a director.

140. Resignation or death of last remaining director

(1) Where a company has only one director, that director shall not resign
office until that director has called a meeting of shareholders to receive
notice of the resignation, and to appoint one or more new directors.
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(2) A notice of resignation given by the sole director of a company shall
not take effect, notwithstanding its terms, until the date of the meeting of
shareholders called in accordance with subsection (1).

(3) Every company which for a continuous period of 6 months has been
a one person company shall, if it has not already made the nomination at the
time of incorporation, file with the Registrar a notice nominating a person to
be the Secretary of the company in the event of the death of the sole share-
holder and director.

(4) A notice under subsection (3) shall state the full name, usual residen-
tial address, service address and occupation of the person nominated and
shall be accompanied by the consent to act in writing signed by that person.

(5) The person nominated by a one person company pursuant to subsec-
tion (3) shall assume office as Secretary of the company upon the death of
the sole shareholder and director with the responsibility of calling as soon as
practicable a meeting of the heirs or other personal representative of the
deceased for the purpose of appointing a new director or directors.

(6) The Secretary shall resign from office at the meeting referred to in
subsection (5) and during the interim period until the meeting is called, shall
attend to the filing of any returns that may be required from the company.

(7) The Secretary shall be entitled to be indemnified by the company in
relation to any reasonable costs and expenses of acting together with the
payment of such fee as shall be agreed in writing with the company at the
time of appointment or at any subsequent time.

(8) Where a person who is the only director and shareholder of a private
company dies, the heirs, or where he leaves no heir, the Curator of Vacant
Estates, subject to the Curatelle Act, may appoint a director.

(9) Where the heirs fail to appoint a director within 3 months of the
death of the last director, the Registrar may apply to the Court for the
appointment of a fit and proper person to act as director, until the appoint-
ment of a director by the heirs.

(10) Where a person who is the only director and shareholder of a private
company is unable to manage the affairs of the company by reason of his
mental incapacity, the guardian appointed under the Code Civil Mauricien
may act as director or appoint a person as director.

[S. 140 amended by s. 5 (i) of Act 27 of 2012 w.e.f. 22 December 2012.]

141. Validity of director’s acts
The acts of a director shall be valid even though—

(a)  the director’s appointment was defective; or
(b)  the director is not qualified for appointment.

142. Notice of change of directors and secretaries

(1) The Board shall deliver or cause to be delivered to the Registrar for
registration notice in an approved form of —

(a) any change in the directors or the Secretary of a company or
person nominated pursuant to section 140 (3); or
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(b)

any change in the name, the usual residential address, the ser-
vice address or other particulars of a director or Secretary of a
company or person nominated pursuant to section 140 (3).

(2) A notice under subsection (1) shall—

(a)
(b)

(c)

(d)

specify the date of the change;

include the full name, the usual residential address and the ser-
vice address of every person who is a director or Secretary of
the company or person nominated under section 140 (3) from
the date of the notice;

in the case of the appointment of a new director or Secretary, or
person nominated under section 140 (3), be accompanied by the
forms of consent and certificate required pursuant to sections
134 and 163 (2); and

be delivered to the Registrar within 28 days of —

(i) in the case of an appointment or resignation of a director or
Secretary, the date on which the change occurs;

(ii) in the case of the death of a director or Secretary or a
change in the name, usual residential address or service
address of a director or Secretary, of the date on which the
company becomes aware of the change.

(3) Where the Board fails to comply with this section, every director and
any Secretary of the company shall commit an offence and shall, on convic-
tion, be liable to a fine not exceeding 200,000 rupees.

[S. 142 amended by s. 4 (d) of Act 20 of 2002 w.e.f. 10 August 2002; s. 5 (j) of Act 27 of

2012 w.e.f. 22 December 2012.]

Sub-Part D - Duties of Directors

143. Duty of directors to act in good faith and in best interests of company

(1) Subject to this section, the directors of a company shall—

(a)

(b)

(c)

(d)

(e)

exercise their powers in accordance with this Act and with the
limits and subject to the conditions and restrictions established
by the company’s constitution;

obtain the authorisation of a meeting of shareholders before
doing any act or entering into any transaction for which the
authorisation or consent of a meeting of shareholders is required
by this Act or by the company’s constitution;

exercise their powers honestly in good faith in the best interests
of the company and for the respective purposes for which such
powers are explicitly or impliedly conferred;

exercise the degree of care, diligence and skill required by sec-
tion 160;

not agree to the company incurring any obligation unless the
director believes at that time, on reasonable grounds that the
company shall be able to perform the obligation when it is
required to do so;
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(f)

(9)

(h)

(i)

(i)

(k)

n

(m)

account to the company for any monetary gain, or the value of
any other gain or advantage, obtained by them in connection
with the exercise of their powers, or by reason of their position
as directors of the company, except remuneration, pensions pro-
visions and compensation for loss of office in respect of their
directorships of any company which are dealt with in accordance
with section 159;

not make use of or disclose any confidential information received
by them on behalf of the company as directors otherwise than
as permitted and in accordance with section 153;

not compete with the company or become a director or officer of
a competing company, unless it is approved by the company
under section 146;

where directors are interested in a transaction to which the
company is a party, disclose such interest pursuant to sec-
tions 147 and 148;

not use any assets of the company for any illegal purpose or
purpose in breach of paragraphs (a) and (c), and not do, or
knowingly allow to be done, anything by which the company’s
assets may be damaged or lost, otherwise than in the ordinary
course of carrying on its business;

transfer forthwith to the company all cash or assets acquired on
its behalf, whether before or after its incorporation, or as the
result of employing its cash or assets, and until such transfer is
effected to hold such cash or assets on behalf of the company
and to use it only for the purposes of the company;

attend meetings of the directors of the company with reasonable
regularity, unless prevented from so doing by illness or other
reasonable excuse; and

keep proper accounting records in accordance with sections 193
and 194 and make such records available for inspection in
accordance with sections 225 and 226.

(2) A director of a company that is a wholly-owned subsidiary may,
when exercising powers or performing duties as a director, if expressly per-
mitted to do so by the constitution of the company, act in a manner which
he believes is in the best interests of that company’s holding company even
though it may not be in the best interests of the company.

(3) A director of a company that is a subsidiary, other than a wholly-
owned subsidiary, may, when exercising powers or performing duties as a
director, if expressly permitted to do so by the constitution of the company
and with the prior agreement of the shareholders (other than its holding
company), act in a manner which he believes is in the best interests of that
company’s holding company even though it may not be in the best interests
of the company.
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(4) A director of a company incorporated to carry out a joint venture be-
tween the shareholders may, when exercising powers or performing duties
as a director in connection with the carrying out of the joint venture, if ex-
pressly permitted to do so by the constitution of the company, act in a man-
ner which he believes is in the best interests of a shareholder or sharehold-
ers, even though it may not be in the best interests of the company.

(5) (a) Subject to paragraph (b), the duties imposed by this section shall
be owed to the company, and not to the shareholders, debenture holders or
creditors of the company.

(b) Without prejudice to any other action with regard to the same mat-
ter that is lawfully available, including an action under section 170, any member
or debenture holder, as the case may be, may apply to the Court for—

(i) a declaration that an act or transaction, or proposed act or
transaction, by the directors or any director or former director
constitutes a breach of any of their duties under this Act;

(ii) an injunction to restrain the directors or any director or former
director from doing any proposed act or transaction in breach of
their duties under this Act.

144. Exercise of powers in relation to employees

(1) Section 143 shall not limit the power of a director to make provision
for the benefit of employees of the company in connection with—

(a) the company ceasing to carry on the whole or part of its busi-
ness; or

(b)  the setting up of an employees’ share scheme.

(1TA) For the purposes of subsection (1) (b), an employees’ share scheme
shall be set up in such manner as may be prescribed.

(1B) A copy of the employees’ share scheme shall be filed with the Reg-
istrar within 28 days of its approval by the board of directors.

(2) In subsection (1)—
“company” includes a subsidiary of a company;

“employees” includes former employees and the dependants of em-
ployees or former employees but does not include an employee or former
employee who is or was a director of the company.

[S. 144 amended by s. 3 (b) of Act 28 of 2004 w.e.f. 26 August 2004.]

145. Use of information and advice

(1) Subject to subsection (2), a director of a company, when exercising
powers or performing duties as a director, may rely on reports, statements,
and financial data and other information prepared or supplied, and on profes-
sional or expert advice given, by any—

(a) employee of the company whom the director believes on rea-
sonable grounds to be reliable and competent in relation to the
matters concerned;
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(b) professional adviser or expert in relation to matters which the
director believes on reasonable grounds to be within the person’s
professional or expert competence;

(c) other director or committee of directors upon which the director
did not serve in relation to matters within the director’s or com-
mittee’s designated authority.

(2) Subsection (1) shall apply to a director only where the director—
(a)  acts in good faith;

(b) makes proper inquiry where the need for inquiry is indicated by
the circumstances; and

(c) has no knowledge that such reliance is unwarranted.

146. Approval of company

(1) The approval of the company for the purposes of section 143 (1) (h)
and of section 153 (1) (d) shall require that after full disclosure of all material
facts, including the nature and extent of any interest of the director, the
transaction has been specifically authorised by either—

(a) a form of resolution which has been circulated to all the mem-
bers and is signed by three fourths of all members entitled to at-
tend and vote at a meeting of shareholders; or

(b) an ordinary resolution of the company passed at a meeting of
shareholders at which neither the director concerned, nor the
holder of any share in which he is beneficially interested, either
directly or indirectly, has voted as member on such resolution, or
where such person has voted, such vote or votes are not
counted.

(2) Subject to subsection (3) the approval of the company in accordance
with subsection (1) may be given either before or after the occurrence of the
transaction to which it relates.

(3) A resolution approving a transaction or transactions or series of related
transactions which has already taken place shall not be effective for purposes
of subsection (1) unless it was signed or passed not later than 15 months af-
ter the date when the transaction or the first of the series of transactions took
place.

Sub-Part E — Transactions involving Self-interest

147. Meaning of “interested”

(1) Subject to subsection (2), a director of a company shall be interested
in a transaction to which the company is a party where the director—

(a) is a party to, or shall or may derive a material financial benefit
from, the transaction;
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(b)  has a material financial interest in or with another party to the
transaction;

(c) is a director, officer, or trustee of another party to, or person
who shall or may derive a material financial benefit from, the
transaction, not being a party or person that is—

(i) the company’s holding company being a holding company
of which the company is a wholly-owned subsidiary;

(ii) a wholly-owned subsidiary of the company; or

(iii) a wholly-owned subsidiary of a holding company of which
the company is also a wholly-owned subsidiary;

(d) is the parent, child or spouse of another party to, or person who
shall or may derive a material financial benefit from, the transac-
tion; or

(e) is otherwise directly or indirectly materially interested in the

transaction.

(2) A director of a company shall not be deemed to be interested in a
transaction to which the company is a party if the transaction comprises
only the giving by the company of security to a third party and at the request
of that third party which has no connection with the director and in respect
of a debt or obligation of the company for which the director or another per-
son has personally assumed responsibility in whole or in part under a guaran-
tee, indemnity, or by the deposit of a security.

148. Disclosure of interest

(1) A director of a company shall, forthwith after becoming aware of the
fact that he is interested in a transaction or proposed transaction with the
company, cause to be entered in the interests register where it has one, and,
where the company has more than one director, disclose to the Board of the
company —

(a) where the monetary value of the director’s interest can be quan-
tified, the nature and monetary value of that interest; or

(b) where the monetary value of the director’s interest cannot be
quantified, the nature and extent of that interest.

(2) A director of a company shall not be required to comply with subsec-
tion (1) where—

(a) the transaction or proposed transaction is between the director
and the company; and

(b)  the transaction or proposed transaction is or is to be entered into
in the ordinary course of the company’s business and on usual
terms and conditions.

(3) For the purposes of subsection (1), a general notice entered in the in-
terests register or disclosed to the Board to the effect that a director is a
shareholder, director, officer or trustee of another named company or other
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person and is to be regarded as interested in any transaction which may, af-
ter the date of the entry or disclosure, be entered into with that company or
person, is a sufficient disclosure of interest in relation to that transaction.

(4) A failure by a director to comply with subsection (1) shall not affect
the validity of a transaction entered into by the company or the director.

149. Avoidance of transactions

(1) A transaction entered into by the company in which a director of the
company is interested may be avoided by the company at any time before
the expiration of 6 months after the transaction is disclosed to all the share-
holders (whether by means of the company’s annual report or otherwise).

(2) A transaction shall not be avoided where the company receives fair
value under it.

(3) For the purposes of subsection (2), the question as to whether a
company receives a fair value under a transaction shall be determined on the
basis of the information known to the company and to the interested director
at the time the transaction is entered into.

(4) Where a transaction is entered into by the company in the ordinary
course of its business and on usual terms and conditions, the company shall
be presumed to have received a fair value under the transaction.

(5) For the purposes of this section—

(a)  a person seeking to uphold a transaction and who knew or ought
to have known of the director’s interest at the time the transac-
tion was entered into shall have the onus of establishing a fair
value; and

(b) in any other case, the company shall have the onus of establish-
ing that it did not receive a fair value.

(6) A transaction in which a director is interested shall only be avoided
on the ground of the director’s interest in accordance with this section or the
company’s constitution.

150. Effect on third parties

The avoidance of a transaction under section 149 shall not affect the title
or interest of a person in or to property which that person has acquired
where the property was acquired —

(a) from a person other than the company;
(b)  for valuable consideration; and

(c)  without knowledge of the circumstances of the transaction un-
der which the person referred to in paragraph (a) acquired the
property from the company.
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151. Application of sections 149 and 150 in certain cases

Sections 149 and 150 shall not apply in relation to—

(a) remuneration or any other benefit given to a director in accor-
dance with section 159; or

(b) an indemnity given or insurance provided in accordance with
section 161.

152. Interested director may vote

(1) Subject to subsection (2) and to the constitution of the company, a
director of a company who is interested in a transaction entered into, or to
be entered into, by the company, may—

(a) in the case of a public company, not vote on any matter relating
to the transaction, and if he does vote, his vote shall not be
counted;

(b) in the case of a private company, vote on any matter relating to
the transaction provided he discloses his interest under sec-
tion 148;

(c) attend a meeting of directors at which a matter relating to the
transaction arises and be included among the directors present
at the meeting for the purpose of a quorum;

(d) sign a document relating to the transaction on behalf of the
company; and

(e)  do any other thing in his capacity as a director in relation to the
transaction,

as if the director were not interested in the transaction.

(2) This section shall not apply to a transaction to which section 146
applies.

153. Use of company information

(1) A director of a company who has information in his capacity as a di-
rector or employee of the company, being information that would not other-
wise be available to him, shall not disclose that information to any person, or
make use of or act on the information, except—

(a)  for the purposes of the company;
(b) as required by law;
(c) in accordance with subsection (2); or

(d) in any other circumstances authorised by the constitution, or
approved by the company under section 146.

(2) A director of a company may, if authorised by the Board under sub-
section (3), make use of, or act on information or disclose information to—

(a) a person whose interests the director represents; or
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(b)  a person in accordance with whose directions or instructions the
director may be required or is accustomed to act in relation to
the director’s powers and duties,

subject to the director entering the particulars of the authorisation and the
name of the person to whom it is disclosed in the interests register where it
has one.

(3) The Board may authorise a director to disclose, make use of, or act
on information where it is satisfied that to do so is not likely to prejudice the
company.

(4) Any monetary gain made by a director from the use of information
which a director has in his capacity as a director shall be accounted for to
the company.

154. Meaning of “relevant interest”

(1) For the purposes of section 155, a director of a company has a rele-
vant interest in a share issued by a company (whether or not the director is
registered in the share register as the holder of it) if the director—

(a) is a beneficial owner of the share;

(b) has the power to exercise any right to vote attached to the
share;

(c) has the power to control the exercise of any right to vote at-
tached to the share;

(d) has the power to acquire or dispose of the share;

(e) has the power to control the acquisition or disposition of the
share by another person; or

(f) under, or by virtue of, any trust, agreement, arrangement or un-
derstanding relating to the share (whether or not that person is a
party to it)—

(i) may at any time have the power to exercise any right to
vote attached to the share;

(i)  may at any time have the power to control the exercise of
any right to vote attached to the share;

(iii) may at any time have the power to acquire or dispose of,
the share; or

(iv) may at any time have the power to control the acquisition
or disposition of the share by another person.

(2) Where a person would (if that person were a director of the company)
have a relevant interest in a share by virtue of subsection (1) and—

(a)  that person or its directors are accustomed or under an obliga-
tion, whether legally enforceable or not, to act in accordance
with the directions, instructions, or wishes of a director of the
company in relation to—

(i) the exercise of the right to vote attached to the share;
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(b)

(c)

(d)

(e)

(ii) the control of the exercise of any right to vote attached to
the share;

(ili)  the acquisition or disposition of the share; or
(iv) the exercise of the power to control the acquisition or dis-
position of the share by another person;

a director or the company has the power to exercise the right
to vote attached to 20 per cent or more of the shares of that
person;

a director of the company has the power to control the exercise
of the right to vote attached to 20 per cent or more of the
shares of that person;

a director of the company has the power to acquire or dispose of
20 per cent or more of the shares of that person; or

a director of the company has the power to control the acquisition
or disposition of 20 per cent or more of the shares of that person,

that director has a relevant interest in the share.

(3) A person who has, or may have, a power referred to in any of the
paragraphs (b) to (f) of subsection (1), has a relevant interest in a share re-
gardless of whether the power—

(a)
(b)
(c)
(d)
(e)

(f)

(9)
(h)

is express or implied;

is direct or indirect;

is legally enforceable or not;

is related to a particular share or not;

is subject to restraint or restriction or is capable of being made
subject to restraint or restriction;

is exercisable presently or in the future;
is exercisable only on the fulfilment of a condition;
is exercisable alone or jointly with another person or persons.

(4) A power referred to in subsection (1) exercisable jointly with another
person or persons is deemed to be exercisable by either or any of those

persons.

(5) A reference to a power includes a reference to a power that arises
from, or is capable of being exercised as the result of, a breach of any trust,
agreement, arrangement, or understanding, or any of them, whether or not it
is legally enforceable.

155. Relevant interests to be disregarded in certain cases

(1) For the purposes of section 156, no account shall be taken of a rele-
vant interest of a person in a share if —

(a)

the ordinary business of the person who has the relevant interest
consists of, or includes, the lending of money or the provision of
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financial services, or both, and that person has the relevant inter-
est only as security given for the purposes of a transaction en-
tered into in the ordinary course of the business of that person;

(b)  that person has the relevant interest by reason only of acting for
another person to acquire or dispose of that share on behalf of
the other person in the ordinary course of business of a licensed
investment dealer;

(c) that person has the relevant interest solely by reason of being
appointed as a proxy to vote at a particular meeting of members,
or of a class of members, of the company and the instrument of
that person’s appointment is produced before the start of the
meeting in accordance with paragraph 6 (4) of the Fifth Sched-
ule or by a time specified in the company’s constitution, as the
case may be;

(d)  that person—
(i) is a trustee corporation or a nominee company; and

(i) has the relevant interest by reason only of acting for an-
other person in the ordinary course of business of that trus-
tee corporation or nominee company; or

(e) the person has the relevant interest by reason only that the per-
son is a bare trustee of a trust to which the share is subject.

(2) For the purposes of subsection (1) (d), a trustee corporation is a col-
lective investment scheme authorised under the Securities Act.

(3) For the purposes of subsection (1) (e), a trustee may be a bare trus-
tee notwithstanding that he is entitled as a trustee to be remunerated out of
the income or property of the trust.

[S. 155 amended by s. 4 (I) of Act 20 of 2002 w.e.f. 1 December 2001; s. 156 (1) (h) of
Act 22 of 2005 w.e.f. 28 September 2007.]

156. Disclosure of share dealing by directors

(1) A person who—

(a) on the coming into operation of this section, is a director of a
public company; or

(b)  becomes a director of a public company,

and who has a relevant interest in any shares issued by the company shall
forthwith—

(i) disclose to the Board the number and class of shares in which
the relevant interest is held and the nature of the relevant inter-
est; and

(ii) ensure that the particulars disclosed to the Board under para-
graph (2) (a) are entered in the interests register.
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(2) A director of a public company who acquires or disposes of a relevant
interest in shares issued by the company shall forthwith, after the acquisition
or disposition—

(a) disclose to the Board—

(i) the number and class of shares in which the relevant inter-
est has been acquired or the number and class of shares in
which the relevant interest was disposed of, as the case
may be;

(i)  the nature of the relevant interest;
(ili) the consideration paid or received; and
(iv) the date of the acquisition or disposition; and

(b)  ensure that the particulars disclosed to the Board under para-
graph (a) are entered in the interests register.

157. Restrictions on share dealing by directors

(1) Where a director of a company in his capacity as a director or an em-
ployee of the company or a related company, has information which is mate-
rial to an assessment of the value of shares or other securities issued by the
company or a related company, being information that would not otherwise
be available to him, the director may acquire or dispose of those shares or
securities only where—

(a) in the case of an acquisition, the consideration given for the ac-
quisition is not less than the fair value of the shares or securi-
ties; or

(b) in the case of a disposition, the consideration received for the
disposition is not more than the fair value of the shares or
securities.

(2) For the purposes of subsection (1), the fair value of shares or securi-
ties is to be determined on the basis of all information known to the director
or publicly available at the time.

(3) Subsection (1) shall not apply in relation to a share or security that is
acquired or disposed of by a director only as a nominee for the company or a
related company.

(4) Where a director acquires shares or securities in contravention of
subsection (1) (a), the director shall be liable to the person from whom the
shares or securities were acquired for the amount by which the fair value of
the shares or securities exceeds the amount paid by the director.

(5) Where a director disposes of shares or securities in contravention of
subsection (1) (b), the director shall be liable to the person to whom the shares
or securities were disposed of for the amount by which the consideration re-
ceived by the director exceeds the fair value of the shares or securities.

(6) This section shall not apply in relation to a listed company.
[S. 157 amended by s. 156 (1) (i) of Act 22 of 2005 w.e.f. 28 September 2007.]
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Sub-Part F — Miscellaneous Provisions relating to Directors

158. Proceedings of Board

Subject to the constitution of a company, the provisions set out in the
Eighth Schedule shall govern the proceedings of the Board.

159. Remuneration and other benefits

(1) Subject to subsections (5) to (10) and the constitution of a
company —

(a) the company shall by ordinary resolution approve the remunera-
tion of the directors and any benefit payable to the directors, in-
cluding any compensation for loss of employment of a director
or former director;

(b)  the Board may determine the terms of any service contract with
a managing director or other executive director;

(c) the directors may be paid all travelling, hotel and other expenses
properly incurred by them in attending any meetings of the Board
or in connection with the business of the company.

(2) Subject to subsections (5) to (10), the constitution may provide that
the Board, instead of the meeting of shareholders of a company, may, where
the Board considers that it is fair to the company, approve—

(a) the payment of remuneration or the provision of other benefits
by the company to a director;

(b)  the payment by the company to a director or former director of
compensation for loss of office.

(3) Where the Board approves any payment under subsection (2), the
Board shall forthwith enter, or cause to be entered, in the interests register,
if the company has one, and in the minutes of directors’ meetings particulars
of any such payment.

(4) Where a payment is made under subsection (2), any shareholders
who —

(a) consider that the payment was not fair to the company; and

(b) hold between them not less than 10 per cent of the company’s
voting share capital,

may, within one month of the date on which the existence of the payment or
other benefit was first made known to shareholders, whether through the
annual report, production of the interests register to a shareholders meeting
or otherwise, require the directors to call a meeting of shareholders to ap-
prove the payment by way of ordinary resolution and to the extent to which
the payment is not approved by ordinary resolution, it shall constitute a debt
payable by the director to the company.
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(5) Subject to subsection (6) a company shall not—

(a)

(b)

make a loan to a director of the company or any relative or re-
lated entity of the director; or

enter into any guarantee or provide any security in connection
with a loan made by any person to any person referred to in
paragraph (a).

(6) Subsection (5) shall not prevent a company from—

(a)

(b)

(c)

(d)

(e)

(f)

making a loan to a related company, with the approval of the
Board;

entering into a guarantee or providing security in connection
with a loan made by any person to a related company;

providing a director with funds to meet expenditure incurred or
to be incurred by him for the purpose of the company or for the
purpose of enabling him to perform his duties as an officer of the
company;

making a loan in the ordinary course of the business of lending
money, where that business is carried on by the company;

making a loan to a director who is engaged in the salaried em-
ployment of the company or its holding company, in accordance
with a scheme for the making of loans to employees of the
company which is approved by the meeting of shareholders of
the company in so far as its application to directors is con-
cerned; or

making a loan pursuant to section 81 in respect of a director
who holds salaried employment under the company or in a hold-
ing company or subsidiary of the company.

(7) Where a loan is made in breach of subsection (5) the loan shall be
voidable at the option of the company and the loan shall be immediately re-
payable upon being avoided by the company, notwithstanding the terms of
any agreement relating to the loan.

(8) Where a transaction other than a loan to a director is entered into by
a company in breach of subsection (5)—

(a)

(b)

the director shall be liable to indemnify the company for any loss
or damage resulting from the transaction; and

the transaction shall be voidable at the option of the company
unless—

(i) the company has been indemnified under paragraph (a) for
any loss or damage suffered by it; or

(i) any rights acquired by a person other than the director in
good faith and for value, without actual notice of the cir-
cumstances giving rise to the breach of this section, would
be affected by its avoidance.
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(9) Notwithstanding the provisions of this section, the shareholders of a
company may, by unanimous resolution or by unanimous shareholder agree-
ment, approve any payment, provision, benefit, assistance or other distribu-
tion referred to in this section provided that there are reasonable grounds to
believe that, after the distribution, the company is likely to satisfy its sol-
vency test.

(10) For the purposes of this section, “a related entity of a director”
means a company or corporation in which the director and any relative or
relatives of the director between them hold, by themselves or through nomi-
nees, voting interests that equal or exceed 50 per cent or the Board or man-
aging body of which is otherwise controlled by such persons within the
meaning of section 5.

160. Standard of care and civil liability of officers

(1) Every officer of a company shall exercise—

(a) the powers and discharge the duties of his office honestly, in
good faith and in the best interests of the company; and

(b)  the degree of care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances.

(2) Where a director of a public company also holds office as an executive,
the director shall exercise that degree of care, diligence and skill which a rea-
sonably prudent and competent executive in that position would exercise.

(3) Subject to section 149 and without limiting any liability, of a director
under section 143, where an officer commits a breach of any duty under this
Part—

(a) the officer and every person who knowingly participated in the
breach shall be liable to compensate the company for any loss it
suffers as a result of the breach;

(b)  the officer shall be liable to account to the company for any
profit made by the officer as a result of such breach; and

(c) any contract or other transaction entered into between the offi-
cer and the company in breach of those duties may be rescinded
by the company.

(4) A director or other officer of a company who makes a business judg-
ment shall be taken to meet the requirements of subsections (1) and (2) in
respect of the judgment where the director or officer—

(a) makes the judgment in good faith for a proper purpose;

(b) does not have a material personal interest in the subject matter
of the judgment;

(c) informs the company of the subject matter of the judgment to
the extent he reasonably believes to be appropriate; and

(d)  reasonably believes that the judgment is in the best interests of
the company.
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(5) The director’s or officer’s belief that the judgment is in the best inter-
ests of the company shall be taken to be a reasonable one unless the belief
is one that no reasonable person in his position would hold.

(6) In this section “business judgment” means any decision to take or not
take action in respect of a matter relevant to the business operations of the
company.

[S. 160 amended by s. 4 (m) of Act 20 of 2002 w.e.f. 1 December 2001.]

161. Indemnity and insurance

(1) Except as provided in this section, a company shall not indemnify, or
directly or indirectly effect insurance for, a director or employee of the com-
pany or a related company in respect of —

(a) liability for any act or omission in his capacity as a director or
employee; or

(b) costs incurred by that director or employee in defending or set-
tling any claim or proceedings relating to any such liability.

(2) An indemnity given in breach of this section shall be void.

(3) Subject to its constitution, a company may indemnify a director or
employee of the company or a related company for any costs incurred by
him or the company in respect of any proceedings—

(a) that relate to liability for any act or omission in his capacity as a
director or employee; and

(b)  in which judgment is given in his favour, or in which he is ac-
quitted, or which is discontinued or in which he is granted relief
under section 350 or where proceedings are threatened and
such threatened action is abandoned or not pursued.

(4) Subject to its constitution, a company may indemnify a director or
employee of the company or a related company in respect of —

(a) liability to any person, other than the company or a related com-
pany, for any act or omission in his capacity as a director or em-
ployee; or

(b) costs incurred by that director or employee in defending or set-
tling any claim or proceedings relating to any such liability.

(5) Subsection (4) shall not apply to criminal liability or liability in respect
of breach, in the case of a director, of the duty specified in sec-
tion 143 (1) (c).

(6) Subject to its constitution, a company may with the prior approval of
the Board, effect insurance for a director or employee of the company or a
related company in respect of —

(a) liability, not being criminal liability, for any act or omission in his
capacity as a director or employee;
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(b) costs incurred by that director or employee in defending or set-
tling any claim or proceeding relating to any such liability; or

(c) costs incurred by that director or employee in defending any
criminal proceedings—

(i) that have been brought against the director or employee in
relation to any act or omission in that person’s capacity as
a director or employee;

(ii) in which that person is acquitted; or
(iii) in relation to which a nolle prosequi is entered.

(7) The Board shall—

(a)  enter or cause to be entered in the interests register where the
company has one;

(b) record or cause to be recorded in the minutes of directors;
(c) disclose or cause to be disclosed in the annual report,

the particulars of any indemnity given to, or insurance effected for, any di-
rector or employee of the company or a related company.

(8) Where an insurance is effected for a director or employee of a com-
pany or a related company and the provisions of subsection (6) or (7) have
not been complied with, the director or employee shall be personally liable to
the company for the cost of effecting the insurance unless the director or
employee proves that it was fair to the company at the time the insurance
was effected.

(9) In this section—

“director” —

(a) means an officer of a company, a management company or reg-
istered agent; and

(b) includes a person formerly holding anyone of these offices;

“effect insurance” includes pay, whether directly or indirectly, the
costs of the insurance;

“employee” includes a former employee;

“indemnify” includes relieve or excuse from liability, whether before or
after the liability arises, and “indemnity” has a corresponding meaning.

162. Duty of directors on insolvency

(1) A director of a company who believes that the company is unable to
pay its debts as they fall due shall forthwith call a meeting of the Board to
consider whether the Board should appoint a liquidator or an administrator.

(2) Where a meeting is called under this section, the Board shall consider
whether to appoint a liquidator or an administrator, or to carry on the busi-
ness of the company.
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(3) Where—
(a)  adirector fails to comply with subsection (1);

(b)  at the time of that failure, the company was unable to pay its
debts as they fell due; and

(c) the company is subsequently placed in liquidation,

the Court may, on the application of the liquidator or a creditor of the com-
pany, make an order that the director shall be liable for the whole or any part
of any loss suffered by creditors of the company as a result of the company
continuing to trade.

(4) Where—

(a) at a meeting called under this section the Board does not resolve
to appoint a liquidator or an administrator;

(b)  at the time of the meeting there were no reasonable grounds for
believing that the company was able to pay its debts as they fell
due; and

(c) the company is subsequently placed in liquidation,

the Court may, on the application of the liquidator or a creditor of the com-
pany, make an order that the directors, other than those directors who at-
tended the meeting and voted in favour of appointing a liquidator or an ad-
ministrator, shall be liable for the whole or any part of any loss suffered by
creditors of the company as a result of the company continuing to trade.

Sub-Part G - Secretaries

163. Secretary

(1) Every company, other than a small private company or a company
holding a Category 2 Global Business Licence, shall have one or more secre-
taries each of whom shall, subject to section 164 be a natural person of full
age and capacity who shall ordinarily be resident in Mauritius.

(2) No person shall be appointed as a Secretary of a company unless that
person has, in an approved form—

(a) consented to be a Secretary; and

(b)  certified that the person has the qualifications specified under
section 165.

(3) A person named as a Secretary of a company in an application for in-
corporation or in an amalgamation proposal shall hold office as a Secretary
from the date of the incorporation of the company or the date the amalgama-
tion proposal is effective, until that person ceases to hold office in accord-
ance with this Act or the constitution of the company.

(4) Subject to the constitution of a company, the Board may appoint or
remove a Secretary of the company.

(5) The office of the Secretary shall not, at any time, be left vacant for
more than 3 months.
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(6) Where the directors fail to appoint a Secretary within the period of
3 months referred to in subsection (5), the Registrar or Court may, on appli-
cation by a shareholder or director, order the company or its directors to ap-
point a Secretary.

(7) Where a company, other than a small private company or a company
holding a Category 2 Global Business Licence, or its directors knowingly fail
to appoint a Secretary within 2 months of being ordered to do so by the Reg-
istrar or Court in terms of subsection (6), the company and every director of
the company shall commit an offence and shall, on conviction, be liable to a
fine not exceeding 100,000 rupees.

(8) The directors may, during any period that the office of Secretary is
vacant, authorise any officer of the company to carry out all or any of the
Secretary’s duties.

[S. 163 amended by s. 4 (g) of Act 20 of 2002 w.e.f. 10 August 2002.]

164. Registrar may approve firm or corporation for appointment as
Secretary

(1) The Registrar may approve the appointment of a firm or corporation
to act as Secretary provided that—

(a)  at least one member of the firm or one director of the corpora-
tion is ordinarily resident in Mauritius;

(b)  the member of the firm, or director of the corporation who accepts
responsibility for the work of the firm or corporation as Secretary is
qualified to act as a Secretary under section 165; and

(c)  the Registrar is satisfied that the firm or corporation is a fit and
proper person to be appointed a Secretary.

(2) The Registrar may approve the firm or corporation for appointment as
Secretary —

(a) in respect of a named company; or

(b)  generally as a Secretary and the firm or corporation may, then
without further approval, accept appointment as Secretary of
companies generally.

(3) The Registrar may revoke an approval given under subsection (2) but
shall not do so without first providing the firm or corporation with an oppor-
tunity to make representations on the matter.

(3A) Subsections (1) to (3) shall not apply to a corporation which is a
Foundation registered under the Foundations Act.

(4) Any firm which is approved by the Registrar for the purposes of this
section shall keep the Registrar promptly informed of the names of all part-
ners in the firm and of any change.

[S. 164 amended by s. 7 (d) of Act 27 of 2013 w.e.f. 21 December 2013.]
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165. AQualifications of Secretary

(1) Every Secretary of a public company or of a private company other
than a small private company or a company holding a Category 2 Global
Business Licence shall be—

(a) a law practitioner, a legal consultant, a law firm, a member of
one of the bodies referred to in section 198 (1), a member of the
Institute of Chartered Secretaries and Administrators of the
United Kingdom or a member of the Chartered Institute of Man-
agement Accountants of United Kingdom; or

(b) a member of a professional association of company secretaries
approved by the Minister under section 111 (2) of the Compa-
nies Act 1984 or by the Minister under subsection (2).

(2) The Minister may, for the purpose of subsection (1) (b), approve an
association of company secretaries and notify such approval in the Gazette.

(3) Subject to subsection (4) the Minister may revoke an approval grant-
ed under subsection (2), or any approval given by the Minister under the
Companies Act 1984, where he is satisfied that the association is not main-
taining satisfactory standards in the admission of its members or is failing to
exercise effective supervision and discipline of its members.

(4) The Minister shall not revoke the approval of any association which
has been approved under subsection (2) without first providing that associa-
tion with an opportunity to make representations.

[S. 165 amended by s. 7 (e) of Act 14 of 2009 w.e.f. 30 July 2009; s. 10 (f) of Act 9 of 2015
w.e.f. 14 May 2015.]

166. Duties of Secretary

The duties of a Secretary shall include but shall not be restricted to—

(a) providing the Board with guidance as to its duties, responsibili-
ties and powers;

(b)  informing the Board of all legislation relevant to or affecting
meetings of shareholders and directors and reporting at any
meetings and the filing of any documents required of the com-
pany and any failure to comply with such legislation;

(c) ensuring that minutes of all meetings of shareholders or directors
are properly recorded in accordance with paragraph 8 of the
Fifth Schedule and all statutory registers be properly maintained;

(d) certifying in the annual financial statements of the company that
the company has filed with the Registrar all such returns as are
required of the company under this Act;

(e) ensuring that a copy of the company’s annual financial state-
ments and where applicable the annual report are sent in ac-
cordance with sections 219 and 220 to every person entitled to
such statements or report in terms of this Act.
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167. Notice to be given of removal or resignation of Secretary

(1) Where, during any accounting period of the company, the Secretary
resigns or is removed from office, the company shall notify the Registrar
within 28 days of such resignation or removal.

(2) Where the Secretary is removed, the Secretary may require the com-
pany in its annual financial statements relating to that accounting period, to
include a statement not exceeding a reasonable length, setting out the Sec-
retary’s statement as to the circumstances that resulted in the removal.

(3) Where the Secretary wishes to exercise the power referred to in sub-
section (2), the Secretary shall give written notice to that effect to the com-
pany not later than the end of the accounting period in which the removal
took place and such notice shall include the statement referred to in sub-
section (2).

(4) The statement of the Secretary referred to in subsection (2) shall be
included in the annual report and, where no annual report is required, shall be
included under a separate heading in the company’s annual financial state-
ments.

(5) Where, on the application of the company or any other person who
claims to be aggrieved by the Secretary’s statement under subsection (2) be-
ing provided to shareholders, the Court is satisfied that the rights conferred by
this section are being abused to secure needless publicity of defamatory mat-
ter, the Court may order that the statement need not be included in the annual
report or financial statements and need not be provided to shareholders or be
read out at the meeting, and the Court may further order that the costs of the
application be paid in whole or in part by the Secretary.

PART XIl - ENFORCEMENT

168. Interpretation of Part XII

In this Part, “entitled person”, “former shareholder”, or “shareholder” in-
cludes a reference to the Curator and heir of an entitled person, former
shareholder, or shareholder and a person to whom shares of any of those
persons have passed by operation of law.

Sub-Part A - Injunctions

169. Injunctions

(1) The Court may, on an application under this section, make an order
restraining a company that, or a director of a company who, proposes to en-
gage in conduct that would contravene the constitution of the company or
this Act from engaging in that conduct.

(2) An application may be made by —
(a)  the company;
(b)  adirector or shareholder of the company; or
(c) an entitled person.

[Issue 7] C35 - 110



Revised Laws of Mauritius

(3) Where the Court makes an order under subsection (1), it may also
grant such consequential relief as it thinks fit.

(4) An order may not be made under this section in relation to a conduct
or a course of conduct that has been completed.

(5) The Court may, at any time before the final determination of an appli-
cation under subsection (1), make, as an interim order, any order that it is
empowered to make under that subsection.

Sub-Part B - Derivative Actions

170. Derivative actions

(1) Subject to subsection (3), the Court may, on the application of a
shareholder or director of a company, grant leave to that shareholder or di-
rector to—

(a) bring proceedings in the name and on behalf of the company or
its subsidiary; or

(b) intervene in proceedings to which the company or any related
company is a party for the purpose of continuing, defending, or
discontinuing the proceedings on behalf of the company or its
subsidiary, as the case may be.

(2) Without prejudice to subsection (1), in determining whether to grant
leave under that subsection, the Court shall have regard to—

(a)  the likelihood of the proceedings that may follow;

(b)  the costs of the proceedings in relation to the relief likely to be
obtained;

(c) any action already taken by the company or its subsidiary to ob-
tain relief;

(d)  the interests of the company or its subsidiary in the proceedings
being commenced, continued, defended, or discontinued, as the
case may be.

(3) Leave to bring proceedings or intervene in proceedings may be
granted under subsection (1), only where the Court is satisfied that either—

(a) the company or related company does not intend to bring, dili-
gently continue or defend, or discontinue, the proceedings, as
the case may be; or

(b) it is in the interests of the company or its subsidiary that the
conduct of the proceedings should not be left to the directors or
to the determination of the shareholders as a whole.

(4) Notice of the application shall be served on the company or its
subsidiary.
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(5) The company or related company —
(a) may appear and be heard; and

(b)  shall inform the Court, whether or not it intends to bring, con-
tinue, defend, or discontinue the proceedings, as the case may be.

(6) Except as provided for in this section, a shareholder or director of a
company is not entitled to bring or intervene in any proceedings in the name
of, or on behalf of, a company or its subsidiary.

171. Costs of derivative action to be met by company

The Court shall, on the application of the shareholder or director to whom
leave was granted under section 170 to bring or intervene in the proceed-
ings, order that the whole or part of the reasonable costs of bringing or in-
tervening in the proceedings, including any costs relating to any settlement,
compromise, or discontinuance approved under section 170, shall be met by
the company unless the Court considers that it would be unjust or inequita-
ble for the company to bear those costs.

172. Powers of Court where leave granted

The Court may, at any time, make any order it thinks fit in relation to pro-
ceedings brought by a shareholder or a director or in which a shareholder or
director intervenes, as the case may be, with leave of the Court under sec-
tion 170, and without prejudice to the generality of this section may—

(a) make an order authorising the shareholder or any other person to
control the conduct of the proceedings;

(b)  give directions for the conduct of the proceedings;

(c) make an order requiring the company or the directors to provide
information or assistance in relation to the proceedings;

(d) make an order directing that any amount ordered to be paid by a
defendant in the proceedings shall be paid, in whole or part, to
former and present shareholders of the company or its subsidiary
instead of to the company or the related company.

173. Compromise, settlement or withdrawal of derivative action

No proceedings brought by a shareholder or a director or in which a
shareholder or a director intervenes, as the case may be, with leave of the
Court under section 170, may be settled or compromised or discontinued
without the approval of the Court.

Sub-Part C - Personal Actions by Shareholders

174. Personal actions by shareholders against directors

(1) A shareholder or former shareholder may bring an action against a di-
rector and in the case of section 91, a Secretary, for breach of a duty owed
to him as a shareholder.
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(2) An action may not be brought under subsection (1) to recover any
loss in the form of a reduction in the value of shares in the company or a
failure of the shares to increase in value by reason only of a loss suffered, or
a gain forgone, by the company.

(3) For the purposes of subsection (1), the duties set out in sections 94,
148 and 156 are duties owed to shareholders while the duties of directors
set out in sections 143 (1) (c), (e), (f), (h), (j), (k) and (m), 153, 160, 162,
193 and 194 are duties owed to the company and not to shareholders.

175. Personal actions by shareholders against company

Any shareholder of a company may bring an action against the company
for breach of a duty owed by the company to him as a shareholder.

176. Actions by shareholders to require company to act

Notwithstanding section 175, the Court may, on the application of a
shareholder of a company, if it is satisfied that it is just and equitable to do
so, make an order requiring the company or its Board or a director of the
company to take any action that is required to be taken by the constitution
of the company or this Act and, on making the order, the Court may grant
such other consequential relief as it thinks fit.

177. Representative actions

Where a shareholder of a company brings proceedings against the com-
pany or a director, and other shareholders have the same or substantially the
same interest in relation to the subject matter of the proceedings, the Court
may appoint that shareholder to represent all or some of the shareholders
having the same or substantially the same interest, and may, for that pur-
pose, make such order as it thinks fit including, without prejudice to the
generality of this section, an order—

(a) as to the control and conduct of the proceedings;
(b)  as to the costs of the proceedings;

(c) directing the distribution of any amount ordered to be paid by a
defendant in the proceedings among the shareholders represented.

178. Prejudiced shareholders

(1) Any shareholder or former shareholder of a company, or any other en-
titled person, who considers that the affairs of a company have been, or are
being, or are likely to be, conducted in a manner that is, or any act or acts of
the company have been, or are, or are likely to be, oppressive, unfairly dis-
criminatory, or unfairly prejudicial to that person in that capacity or in any
other capacity, may apply to the Court for an order under this section.

(2) Where, on an application under this section, the Court considers that
it is just and equitable to do so, it may make such order as it thinks fit in-
cluding, without prejudice to the generality of this subsection, an order—

(a) requiring the company or any other person to acquire the share-
holder’s shares; or
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(b)  requiring the company or any other person to pay compensation
to a person; or

(c) regulating the future conduct of the company’s affairs; or
(d) altering or adding to the company’s constitution; or

(e) appointing a receiver of the company; or

(f) directing the rectification of the records of the company; or
(g)  putting the company into liquidation; or

(h)  setting aside action taken by the company or the Board in breach
of this Act or the constitution of the company.

(3) (a) No order may be made against the company or any other person
under subsection (2) unless the company or that person is a party to the
proceedings in which the application is made.

(b) When an order is made under this section, the Court shall record
on the order the date on which and time at which the order is made.

[S. 178 amended by s. 414 (1) (a) of Act 3 of 2009 w.e.f. 1 June 2009.]

179. Alteration to constitution

(1) Notwithstanding this Act but subject to the order, where the Court
makes an order under section 178 altering or adding to the constitution of a
company, the constitution shall not, to the extent that it has been altered or
added to by the Court, again be altered or added to without the leave of the
Court.

(2) Any alteration or addition to the constitution of a company made by
an order under section 178 has the same effect as if it had been made by
the shareholders of the company pursuant to section 44 and the provisions
of this Act shall apply to the constitution as altered or added to.

(3) The Board of the company shall, within 14 days of the making of an
order under section 44 altering, or adding to, the constitution of a company,
ensure that a copy of the order and the constitution as altered or added to, is
filed with the Registrar for registration.

Sub-Part D - Ratification

180. Ratification of certain actions of directors

(1) The purported exercise by a director or the Board of a company of a
power vested in the shareholders or any other person may be ratified or ap-
proved by those shareholders or that person in the same manner in which
the power may be exercised.

(2) The purported exercise of a power that is ratified under subsec-
tion (1) shall be deemed to be, and always to have been, a proper and valid
exercise of that power.
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PART XIlil - ADMINISTRATION OF COMPANIES
Sub-Part A — Authority to bind Company

181. Method of contracting

(1) A contract made on behalf of a company—

(a) which, where made between private persons, would be required
to be in writing, may be made on behalf of the company in
writing—

(i) signed under the common seal of the company; or
(i) by any person acting under its authority express or implied,
and may in the same manner be varied or discharged;

(b) which, where made between private persons, would be valid if
made orally, may be made orally on behalf of the company by
any person acting under its authority, and may in the same man-
ner be varied or discharged.

(2) Nothing in subsection (1) shall limit or prevent a company from enter-
ing into a contract or other enforceable obligation in writing under a common
seal, where it has one.

(3) Subsection (1) shall apply to a contract or other obligation—

(a)  whether or not that contract or obligation was entered into in
Mauritius; and

(b)  whether or not the law governing the contract or obligation is
the law of Mauritius.

182. Attorneys

(1) Subject to its constitution, a company may, by an instrument in writ-
ing executed in accordance with section 181 (1) (a), appoint a person as its
attorney either generally or in relation to a specified matter.

(2) An act of the attorney in accordance with the instrument binds the
company.

(3) The law relating to powers of attorney shall apply, with the necessary
modifications, in relation to a power of attorney executed by a company to
the same extent as if the company was a natural person and as if the com-
mencement of the liquidation or, if there is no liquidation, the removal from
the register, of the company was the death of a person within the meaning
of Part Xl of the Companies Act 1984 and Part XXVI of this Act.
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Sub-Part B — Pre-incorporation Contracts

183. Pre-incorporation contracts may be ratified

(1) In this section and in sections 184 and 185, “pre-incorporation con-
tract” means—

(a) a contract purporting to be made by a company before its incor-
poration; or

(b)  a contract made by a person on behalf of a company before and
in contemplation of its incorporation.

(2) Notwithstanding any enactment, a pre-incorporation contract may be
ratified within such period as may be specified in the contract, or where no
period is specified, then within a reasonable time after the incorporation of
the company in the name of which, or on behalf of which, it has been made.

(3) A contract that is ratified is as valid and enforceable as if the com-
pany had been a party to the contract when it was made.

(4) A pre-incorporation contract may be ratified by a company in the
same manner as a contract may be entered into on behalf of a company un-
der section 181.

184. Warranties implied in pre-incorporation contracts

(1) Notwithstanding any enactment, in a pre-incorporation contract, un-
less a contrary intention is expressed in the contract, there is an implied war-
ranty by the person who purports to make the contract in the name of, or on
behalf of, the company—

(a) that the company shall be incorporated within such period as
may be specified in the contract, or if no period is specified, then
within a reasonable time after the making of the contract; and

(b)  that the company shall ratify the contract within such period as
may be specified in the contract, or if no period is specified, then
within a reasonable time after the incorporation of the company.

(2) The amount of damages recoverable in an action for breach of a war-
ranty implied by subsection (1) shall be the same as the amount of damages
that would be recoverable in an action against the company for damages for
breach by the company of the unperformed obligations under the contract
where the contract had been ratified by the company.

(3) Where, after its incorporation, a company enters into a contract in the
same terms as, or in substitution for, a pre-incorporation contract, not being
a contract ratified by the company under section 180, the liability of a per-
son under subsection (1), including any liability under an order made by a
Court for the payment of damages, shall be discharged.
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185. Failure to ratify

(1) A party to a pre-incorporation contract that has not been ratified by
the company after its incorporation may apply to the Court for an order—

(a) directing the company to return property, whether real or per-
sonal, acquired under the contract to that party; or

(b)  for any other relief in favour of that party relating to that prop-
erty; or

(c) validating the contract whether in whole or in part.

(2) The Court may, if it considers it just and equitable to do so, make any
order or grant any relief it thinks fit and may do so whether or not an order
has been made under section 184 (2).

186. Duties of promoters

(1) Until the formation of a company is complete and its working capital
has been raised, every promoter shall—

(a) observe utmost good faith towards the company in any transac-
tion with it or on its behalf; and

(b)  compensate the company for any loss suffered by it by reason
of his failure to exercise such good faith.

(2) A promoter who acquires any property or information in circum-
stances in which it was his duty to acquire it on behalf of the company shall
account to the company for such property and for any profit which he may
have made from the use of such property of information.

(3) Any transaction between a promoter and a company may be re-
scinded by the company unless, after full disclosure of all material facts
known to the promoter, the transaction has been entered into or ratified on
behalf of the company —

(a) where no director is relative or nominee of the promoter, by the
Board of directors; or

(b) by all the members; or

(c) by the company at a meeting of shareholders at which neither
the promoter nor the holder of any shares in which he is benefi-
cially interested shall have voted on the resolution to enter into
that transaction.

(4) Notwithstanding any other enactment, no period of limitation shall
apply to any proceedings brought by the company to enforce any of its
rights under this section, but in any such proceedings, the Court may relieve
a promoter on such terms as it thinks fit from any liability under subsec-
tion (1) or (2) where in all the circumstances, including lapse of time, the
Court thinks it is equitable to do so.
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Sub-Part C - Registered Office

187. Registered office
(1) Every company shall always—

(a) have a registered office in Mauritius to which all communications
and notices may be addressed and which shall constitute the
address for service of legal proceedings on the company; and

(b)  cause its name and the word “Registered Office” to be perma-
nently displayed in a conspicuous place in legible romanised let-
ters on the outside of its registered office.

(2) Subject to section 188, the registered office of a company at a par-
ticular time is the place that is described as its registered office in the regis-
ter of companies at that time.

(3) The description of the registered office shall—
(a)  state the address of the registered office; and
(b)  where the registered office is at the offices of any firm of char-
tered accountant, attorney at law, or any other person, state—

(i) that the registered office of the company is at the address
of the offices of that firm or person; and

(i) particulars of the location in any building of those offices.
[S. 187 amended by s. 6 (e) of Act 15 of 2006 w.e.f. 7 August 2006.]

188. Change of registered office

(1) Subject to the company’s constitution and to subsection (3), the
Board of a company may, at any time, change the registered office of the
company.

(2) Notice, in a form approved by the Registrar, of the change shall be
filed with the Registrar for registration.

(3) The change of the registered office shall take effect on a date stated
in the notice not being a date that is earlier than 7 days after the notice is
registered.

189. Requirement to change registered office

(1) Subject to the other provisions of this section, a company shall
change its registered office where it is required to do so by the Registrar.

(2) The Registrar may require a company to change its registered office
by notice in writing delivered or sent to the company at its registered office.
(3) The notice shall—

(a) state that the company is required to change its registered office
by a date specified in the notice, not being a date that is earlier
than 28 days after the date of the notice;

(b)  state the reasons for requiring the change;

(c) state that the company has the right to appeal to the Court un-
der section 16;

(d)  be dated and signed by the Registrar.
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(4) A copy of the notice shall also be sent to each director of the
company.
(5) The Company shall change its registered office —
(a) by the date specified in the notice; or

(b) where it appeals to the Court and the appeal is dismissed, within
7 days of the date of the decision of the Court.

(6) Where a company fails to comply with this section, every director
and the Secretary of the company shall commit an offence and shall on con-
viction, be liable to a fine not exceeding 200,000 rupees.

[S. 189 amended by s. 4 (d) of Act 20 of 2002 w.e.f. 10 August 2002.]

Sub-Part D - Company Records

190. Company records

(1) Subject to subsection (4) and to sections 91 (1) and 194, a company
shall keep at its registered office the records specified in subsection (2).

(2) The records to be kept under subsection (1) shall include—
(a) the constitution of the company;

(b)  minutes of all meetings and resolutions of shareholders within
the last 7 years;

(c)  an interests register;

(d)  minutes of all meetings and resolutions of directors and direc-
tors’ committees within the last 7 years;

(e)  certificates given by directors under this Act within the last
7 years;

(f) the full names and addresses of the current directors;

(g) copies of all written communications to all shareholders or all
holders of the same class of shares during the last 7 years, in-
cluding annual reports made under section 218;

(h) copies of all financial statements and group financial statements
required to be completed by section 210 for the last 7 comple-
ted accounting periods of the company;

(i) the accounting records required by section 193 for the current
accounting period and for the last 7 completed accounting peri-
ods of the company;

(j) the share register required to be kept under section 91; and

(k)  the copies of instruments creating or evidencing charges re-
quired to be registered under section 127.

(3) The number of years specified in subsection (2) (b), (d), (e) and (g)
and the completed accounting periods specified in subsection (2) (h) and (i)
include such lesser number of years or accounting periods, as the case may
be, as the Registrar may approve by notice in writing to the company.

C35 - 119 [Issue 1]



Companies Act

(4) The documents specified in subsection (2) may be kept at any other
place in Mauritius, notice of which shall be given to the Registrar in accor-
dance with subsection (5).

(5) Where the company changes the place at which its records are kept,
it shall, within 14 days of the change, notify the Registrar in writing of the
place at which the records are kept.

191. Form of records

(1) The records of a company required to be kept under section 190 shall
be kept—

(a) in the English or French language;
(b) in written form; or

(c) in a form or in a manner that allows the documents and informa-
tion that comprise the records to be easily accessible and con-
vertible into written form.

(2) The Board shall ensure that adequate measures exist to—
(a) prevent the records from being falsified; and

(b) detect any falsification of them.

192. Inspection of records by directors

(1) Subject to subsection (2), every director of a company shall be entitled,
on giving reasonable notice, to inspect the records of the company —

(a) in written form;
(b)  without charge; and
(c) at a reasonable time specified by the director.
(2) The Court may, on application by the company, if it is satisfied that—

(a) it would not be in the company’s interests for a director to in-
spect the records; or

(b)  the proposed inspection is for a purpose that is not properly
connected with the director’s duties,

direct that the records need not be made available for inspection or restrict
the inspection of them in any manner it thinks fit.

PART XIV — ACCOUNTING RECORDS AND AUDIT
Sub-Part A - Accounting Records

193. Accounting records to be kept

(1) Subject to the other provisions of this section, the Board of a com-
pany shall cause accounting records to be kept that—

(a) correctly record and explain the transactions of the company;
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(b) shall at any time enable the financial position of the company to
be determined with reasonable accuracy;

(c) shall enable the directors to prepare financial statements that
comply with this Act; and

(d) shall enable the financial statements of the company to be read-
ily and properly audited.

(2) The accounting records shall contain—

(a) entries of money received and spent each day and the matters to
which it relates;

(b)  arecord of the assets and liabilities of the company;
(c)  where the company’s business involves dealing in goods—

(i) a record of goods bought and sold, except goods sold for
cash in the ordinary course of carrying on a retail business,
that identifies both the goods and buyers and sellers and
relevant invoices;

(i) a record of stock held at the end of its accounting period
together with records of any stocktakings during that
period;

(d) where the company’s business involves providing services, a
record of services provided and relevant invoices.

(3)(a) The accounting records shall be kept in written form and in the
English or French language.

(b) Where the accounting records are not kept in the English or
French language, the directors shall cause to be made a true translation in
the English or French language of such accounting records at intervals of not
more than 7 days and the translation shall be kept with the original account-
ing records for so long as the original accounting records are required to be
retained under this Act.

194. Place accounting records to be kept

(1) A company shall keep its accounting records in Mauritius, except
where the directors determine that the accounting records may be kept out-
side Mauritius, and, in that event, the provisions of subsection (2) shall
apply.

(2) Where the records are not kept in Mauritius—

(a) the company shall ensure that the accounts and returns for the
operations of the company that—

(i) disclose with reasonable accuracy the financial position of
the company at intervals not exceeding 6 months; and

(i) enable the preparation in accordance with this Act of the
company’s financial statements and any group financial
statements and any other document required under this Act,

are sent to, and kept at, a place in Mauritius; and
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(b) notice of the place where—
(i) the accounting records; and
(i) the accounts and returns required under paragraph (a),

are kept, shall be given to the Registrar.
Sub-Part B — Auditors

195. Appointment of auditor

(1) Subject to section 209 and to this section, a company shall, at each
annual meeting, appoint an auditor to—

(a)  hold office from the conclusion of the meeting until the conclu-
sion of the next annual meeting; and

(b)  audit the financial statements of the company and, if the com-
pany is required to complete group financial statements, those
group financial statements, for the accounting period next after
the meeting.

(2) The Board of a company may fill any casual vacancy in the office of
auditor, but while the vacancy remains, the surviving or continuing auditor, if
any, may continue to act as auditor.

(3) Where—

(a) at an annual meeting of a company, no auditor is appointed or
reappointed and no notice has been given pursuant to sec-
tion 209 (5); or

(b)  a casual vacancy in the office of auditor is not filled within one
month of the vacancy occurring,

the Registrar may appoint an auditor.

(4) A company shall, within 7 days of the power becoming exercisable,
give written notice to the Registrar of the fact that the Registrar is entitled to
appoint an auditor under subsection (3).

196. Auditor’s fees and expenses

The fees and expenses of an auditor of a company shall be fixed—

(a) where the auditor is appointed at a meeting of the company, by
the company at the meeting or in such manner as the company
may determine at the meeting;

(b) where the auditor is appointed by the directors, by the directors;
or

(c) where the auditor is appointed by the Registrar, by the Registrar.
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197. Appointment of partnership as auditor

(1) A partnership may be appointed by the firm name to be the auditor of
a company where—

(a) at least one member of the firm is ordinarily resident in Mauritius;

(b) all or some of the partners including the partner who is ordinarily
resident in terms of paragraph (a) are qualified for appointment
under section 198;

(c) no member of the firm is indebted in an amount exceeding
10,000 rupees to the company or a related corporation unless
the debt is in the ordinary course of business;

(d) no member of the firm is—
(i) an officer or employee of the company; or

(ii) a partner, or in the employment, of a director or employee
of the company or a related corporation;

(e) except in the case of a small private company, no officer of the
company receives any remuneration from the firm or acts as a
consultant to it on accounting or auditing matters.

(2) The appointment of a partnership by the firm name to be the auditor
of a company shall, notwithstanding section 198, be deemed to be the ap-
pointment of all the persons who are partners in the firm from time to time
whether ordinarily resident in Mauritius or not at the date of the appointment.

(3) Where a partnership that includes persons who are not qualified to be
appointed as auditors of a company is appointed as auditor of a company,
the persons who are not qualified to be appointed as auditors shall not act as
auditors of the company.

(4) Where a firm has been appointed as auditor of a company and the
members constituting the firm change by reason of the death, retirement, or
withdrawal of a member or by reason of the admission of a new member,
the firm as newly constituted shall, if it is not disqualified from acting as
auditor of the company by virtue of subsection (1), be deemed to be ap-
pointed under this section as auditor of the company and that appointment
shall be taken to be an appointment of all persons who are members of the
firm as newly constituted.

(5) A report required to be signed on behalf of a firm appointed as auditor
of a company shall be signed in the firm’s name and in his own name by a
member of the firm who is a qualified auditor.

198. AQualifications of auditor
(1) A person shall not be appointed or act as auditor of a company other
than a small private company unless the person is—
(a) a member of —
(i) the Institute of Chartered Accountants in England and Wales;
(i) the Institute of Chartered Accountants of Scotland;
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(iii)  the Institute of Chartered Accountants of Ireland;

(iv) the Association of Chartered Certified Accountants;
(v) the Institute of Chartered Accountants of India; or
(vi) the South African Institute of Chartered Accountants,

and is licensed under section 33 of the Financial Reporting Act;

(b)

(c)

a person who possesses such qualifications as are, in the opin-
ion of the Minister, equivalent to those of a member of any body
specified in paragraph (a), hereinafter referred to as an “ap-
proved auditor” and who is licensed under section 33 of the Fi-
nancial Reporting Act; or

a firm or partnership which provides auditing services performed
by a person specified in paragraph (a) or (b).

(2) None of the following persons shall be appointed or act as an auditor
of a company—

(a)
(b)

(c)

(d)
(e)
(f)

(9)

a director or employee of the company;

a person who is a partner, or in the employment, of a director or
employee of the company;

a liquidator or a person who is a receiver in respect of the prop-
erty of the company;

a body corporate;
a person who is not ordinarily resident in Mauritius;

a person who is indebted in an amount exceeding 10,000 rupees
to the company, or to a related company unless the debt is in
the ordinary course of business; or

a person who, by virtue of paragraph (a) or (b), may not be ap-
pointed or act as auditor of a related company.

(3) No person shall—

(a)

(b)

where he has been appointed auditor of a company, wilfully dis-
qualify himself, while the appointment continues, from acting as
auditor of the company; or

where he is a member of a firm that has been appointed auditor
of a company, wilfully disqualify the firm while the appointment
continues, from acting as auditor of the company.

[S. 198 amended by s. 7 (f) of Act 14 of 2009 w.e.f. 30 July 2009.]

199. Approved auditor

(1) Every application by a person to be an approved auditor shall be made
to the Minister who may, on the grounds provided in section 198 (1) (b),
grant such approval subject to such restrictions or conditions as he thinks fit
and the approval may be revoked at any time by him by serving a notice of
revocation on the approved auditor.

(2) (a) The Minister may delegate all or any of its powers under subsec-
tion (1) to any person or body of persons charged with the responsibility for
the registration or control of accountants in Mauritius.
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(b) Any person who is aggrieved by the decision of any person or
body of persons to whom the Minister has delegated all or any of its powers
under this section may appeal to the Minister who may, in his discretion,
confirm, reverse or vary the decision.

(3) The Minister may —

(a) on recommendation from a body of persons charged with the
responsibility for the registration and control of accountants in
Mauritius; or

(b) where it appears from an investigation under Part XV that a
qualified auditor is not a fit and proper person to continue to act
as a qualified auditor,

inquire into the conduct of an auditor and the Minister may, where he is sat-
isfied that the conduct of the auditor is such as to render him unfit to con-
tinue to discharge the function of a qualified auditor, declare by notice in the
Gazette that such person is no longer a qualified auditor and on publication
of the notice he shall cease to be a qualified auditor under this Act.

(4) Any person who is aggrieved by a decision of the Minister under sub-
section (3) may, within 21 days of the date of the notice, appeal to the
Court which may vary or reverse the decision on such terms as it thinks fit.

200. Automatic reappointment of auditor

(1) An auditor of a company, other than an auditor appointed under sec-
tion 201, shall be automatically reappointed at an annual meeting of the
company unless—

(a)  the auditor is not qualified for appointment; or

(b)  the company passes a resolution at the meeting appointing an-
other person to replace him as auditor; or

(c) a small private company passes a resolution under section 209
that no auditor shall be appointed; or

(d)  the auditor has given notice to the company that he does not
wish to be reappointed.

(2) An auditor shall not be automatically reappointed where the person to
be reappointed becomes incapable of, or disqualified from, appointment.

201. Appointment of first auditor

(1) The first auditor of a company may be appointed by the directors of
the company before the first annual meeting, and, if so appointed, holds of-
fice until the conclusion of that meeting.

(2) Where the directors do not appoint an auditor under subsection (1),
the company shall appoint the first auditor at a meeting of the company.
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202. Replacement of auditor

(1) A company shall not remove or appoint a new auditor in the place of
an auditor who is qualified for reappointment, unless —

(a) at least 28 days’ written notice of a proposal to do so has been
given to the auditor; and

(b)  the auditor has been given a reasonable opportunity to make rep-
resentations to the shareholders on the appointment of another
person either, at the option of the auditor, in writing or by the
auditor or his representative speaking at the annual meeting of
shareholders at which it is proposed not to reappoint the auditor
or at a special meeting of shareholders called for the purpose of
removing and replacing the auditor.

(2) An auditor shall be entitled to be paid by the company reasonable
fees and expenses for making the representations to the shareholders.

(3) Where, on the application of the company or any other person who
claims to be aggrieved by the auditor’s representations being sent out or be-
ing read out at the meeting of shareholders, the Court is satisfied that the
rights conferred by subsection (1) are being abused to secure needless pub-
licity of defamatory matter, the Court may—

(a) order that the auditor’s representations shall not be sent out or
shall not be read at the meeting of shareholders;

(b) order the costs of the application to the Court to be paid in
whole or in part by the auditor.

203. Auditor not seeking reappointment or giving notice of resignation

(1) Where an auditor gives the Board of a company written notice that he
does not wish to be reappointed, the Board shall, if requested to do so by
that auditor—

(a)  distribute to all shareholders and to the Registrar, at the expense
of the company, a written statement of the auditor’s reasons for
his wish not to be reappointed; or

(b) permit the auditor or his representative to explain at a sharehold-
ers’ meeting the reasons for his wish not to be reappointed.

(2) An auditor may resign prior to the annual meeting by giving notice to
the company calling on the Board to call a special meeting of the company to
receive the auditor’s notice of resignation.

(3) Where a notice is given by an auditor under subsection (2), the auditor
may, at the time of giving his notice to the Board, request the Board to distrib-
ute a written statement providing him or his representative with the opportu-
nity to give an explanation on the same terms as are set out in subsection (1).

(4) Where a written statement is provided for by an auditor under sub-
section (3), the provisions of section 202 (3) shall apply to that statement
and explanation.
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(5) Where a notice of resignation is given by an auditor under this sec-
tion, the appointment of the auditor shall terminate at that meeting and the
business of the meeting shall include the appointment of a new auditor to
the company.

(6) An auditor shall be entitled to be paid by the company reasonable
fees and expenses for making the representations to shareholders.

204. Auditor to avoid conflict of interest

An auditor of a company shall ensure, in carrying out the duties of an
auditor under this Part, that his judgment is not impaired by reason of any
relationship with or interest in the company or any of its subsidiaries.

205. Auditor’s report

(1) The auditor of a company shall make a report to the shareholders on
the financial statements which have been audited.

(2) The auditor’s report shall state—
(a)  the work done by the auditor;
(b)  the scope and limitations of the audit;

(c) the existence of any relationship (other than that of auditor)
which the auditor has with, or any interests which the auditor
has in, the company or any of its subsidiaries, other than deal-
ings with the company in the ordinary course of business not
involving indebtedness to the company or a related company in
an amount exceeding 10,000 rupees;

(d)  whether the auditor has obtained all information and explana-
tions that the auditor has required;

(e) whether, in the auditor’s opinion, as far as it appears from an
examination, proper accounting records have been kept by the
company;

(f) whether, in the auditor’s opinion, the financial statements and any
group financial statements give a true and fair view of the matters
to which they relate, and where they do not, the respects in which
they fail to do so and whether the financial statements have been
prepared in accordance with the International Accounting Stan-
dards; and

(g)  whether, in the auditor’s opinion, the financial statements and
any group financial statements comply with section 211 or 214,
as the case may be, and where they do not, the respects in
which they fail to do so.

(2A) (a) Where an auditor practising on his own account makes the
report under subsection (1), he shall, under his signature, specify —

(i) his name; and
(ii) beside his name, the words “Licensed by FRC".
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(b) Where an audit firm makes the report under subsection (1), its
signing partner shall, under his signature, specify —

(i) his name;
(ii) beside his name, the words “Licensed by FRC"”; and
(iii) the name of the audit firm.

(c) In paragraphs (a) and (b), “FRC” means the Financial Reporting
Council established under the Financial Reporting Act.

(3) The audit of the financial statements shall, in the case of a public
company or a private company other than a small private company, be car-
ried out in accordance with the International Standards on Auditing, and it
shall be sufficient compliance with this section if the auditor’s report com-
plies with the International Standards on Auditing.

[S. 205 amended by s. 8 (c) of Act 20 of 2011 w.e.f. 16 July 2011.]

206. Access to information

(1) The Board of a company shall ensure that an auditor of the company
has access at all times to the accounting records and other documents of the
company.

(2) An auditor of a company is entitled to receive from a director or
employee of the company such information and explanations as he thinks
necessary for the performance of his duties as auditor.

(3) Where the Board of a company fails to comply with subsection (1),
every director shall commit an offence and shall, on conviction, be liable to a
fine not exceeding 200,000 rupees.

(4) A director or employee who fails to comply with subsection (2) shall
commit an offence and shall, on conviction, be liable to a fine not exceed-
ing 200,000 rupees.

(5) It shall be a defence to an employee charged with an offence under
subsection (4) where the employee proves that—

(a) he did not have the information required in his possession or under
his control; or

(b) by reason of the position occupied by him or the duties assigned
to him, he was unable to give the explanations required,

as the case may be.
[S. 206 amended by s. 4 (d) of Act 20 of 2002 w.e.f. 10 August 2002.]

207. Auditor’'s attendance at shareholders’ meeting

The Board of a company shall ensure that an auditor of the company —
(a) is permitted to attend a meeting of shareholders of the company;

(b)  receives the notices and communications that a shareholder is
entitled to receive relating to a meeting of the shareholders; and
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(c) may be heard at a meeting of the shareholders which he attends
on any part of the business of the meeting which concerns him
as auditor.

208. Duties of auditor towards debenture holder’s representative

(1) The auditor of a borrowing company shall, within 7 days after fur-
nishing the company with any financial statements or any report, certificate
or other document which the auditor is required by this Act or by the agency
deed to give to the company, send a copy to every debenture holder’s repre-
sentative.

(2) Where in the performance of the auditor’s duties as auditor of a bor-
rowing company, the auditor becomes aware of any matter which is in the
auditor’s opinion relevant to the exercise of the powers and duties imposed
by this Act or by any agency deed on any debenture holder’s representative,
the auditor shall, within 7 days after becoming aware of the matter, send a
report in writing of such matter to the borrowing company and a copy to the
representative.

(3) The auditor of a borrowing company shall at the request of the
debenture holder’s representative, furnish to the representative such further
information relating to the borrowing company as are within the auditor’s
knowledge and which, in the opinion of the auditor, are relevant to the exer-
cise of the powers or duties conferred or imposed on the representative by
this Act or by the agency deed.

209. Small private companies

(1) Subject to subsection (5), a small private company need not appoint
an auditor or where it does appoint an auditor under subsection (5), that per-
son need not be a qualified auditor unless the resolution referred to in that
subsection requires this.

(2) Where the shareholders of a small private company resolve under
subsection (5) to appoint an auditor, the appointment and removal of the
auditor of a small private company shall, subject to this section be made in
accordance with sections 200 and 202 and the auditor shall carry out the
auditor’s duties in accordance with section 204.

(3) An auditor of a small private company may resign by written notice to
the directors.

(4) Where the auditor gives written notice to resign under subsection (3),
the directors shall call a meeting of shareholders or circulate a resolution to
the shareholders under section 116 as soon as practicable for the purpose of
appointing an auditor in the place of the auditor who desires to resign and on
the appointment of another auditor, the resignation shall take effect.

(5) Where at, or before the time required for the holding of the annual
meeting of a small private company, notice is given to the Board of the com-
pany, signed by a shareholder who holds at least 5 per cent of the shares of
the company, the company shall appoint an auditor and such resolution shall
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cease to have effect at the next annual meeting, and the auditor shall there-
upon be reappointed under section 200 unless the shareholders by unanimous
resolution agree not to appoint the auditor.

Sub-Part C - Financial Statements

210. Obligation to prepare financial statements

(1) The Board of every company shall ensure that, within 6 months after
the balance sheet date of the company, financial statements that comply
with section 211 are—

(a) completed in relation to the company at its balance sheet date;
and

(b)  dated and signed on behalf of the Board by 2 directors of the
company, or, where the company has only one director, by that
director.

(2) The Registrar may, where he considers it appropriate to do so, extend
the period of 6 months specified in subsection (1).

211. Contents and form of financial statements

(1) Subject to the other provisions of this section, the financial statements
of a company shall present fairly the financial position, financial performance
and where stated the cash flow of the company.

(2) The financial statements shall, in the case of public companies and
private companies—

(a) be prepared in accordance with and comply with the Interna-
tional Accounting Standards; and

(b) comply with any requirement which applies to the company’s
financial statements under any other enactment.

(3) The financial statements of a small private company shall comply with
any regulations made under this Act or any accounting standards issued or any
regulations made under the Financial Reporting Act which prescribe the form
and content of financial statements for small private companies.

(4) Where in complying with the standards or regulations referred to in
subsections (2) and (3), the financial statements do not present fairly the
matters to which they relate, the directors shall add such information and
explanations as are necessary to present fairly those matters.

(5) Notwithstanding subsection (2), a private company, other than a
small private company, or public company, which does not qualify as a pub-
lic interest entity as defined in the Financial Reporting Act may prepare its
financial statements in accordance with the International Financial Reporting
Standards for SMEs, issued by the International Accounting Standards
Board.

[S. 211 amended by s. 83 (2) of Act 45 of 2004 w.e.f. 20 January 2005; s. 8 (d) of Act 20
of 2011 w.e.f. 16 July 2011.]
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212. Presentation of consolidated financial statements

The Board of a company that has, on the balance sheet date of the
company, one or more subsidiaries, shall, in addition to complying with
section 210, ensure that, within 6 months after the balance sheet date, it
complies with the International Financial Reporting Standards in relation to
the presentation of group financial statements.

[S. 212 amended by s. 4 (n) of Act 20 of 2002 w.e.f. 1 December 2001; repealed and replaced
by s. 83 (2) of Act 45 of 2004 w.e.f. 20 January 2005.]

213. Financial statements to be presented in Mauritius currency unless oth-
erwise approved by Registrar

(1) Subject to the other provisions of this section, a company shall pre-
sent its financial statements in Mauritius currency.

(2) The Registrar may approve the presentation by a company of its finan-
cial statements in a foreign currency where the Registrar is satisfied —

(a) that the company’s principal operational activity during the
accounting year in question has been undertaken in that foreign
currency; and

(b)  that the presentation of the financial statements in that foreign
currency shall result in the financial statements providing a more
faithful view of the company’s affairs than by presentation in
Mauritius currency.

(3) Where approval is given by the Registrar under subsection (2), the
company shall provide in a note to the balance sheet a statement of the aver-
age exchange rate on balance sheet date as provided by the Bank of Mauritius.

(4) A company which, with the approval of the Registrar, presents its
financial statements in a foreign currency shall not revert to presentation of its
financial statements in Mauritius currency, or any other foreign currency with-
out first obtaining the further approval of the Registrar and where such
approval is given, the company shall state in a note to the accounts the reason
for the change in the currency in which the financial statements are presented.

214. Contents and form of group financial statements

(1) Subject to the other provisions of this section, the group financial
statements of a group shall present fairly the financial position, financial per-
formance and, where stated, the cash flow of the group.

(2) The financial statements of a group shall, in the case of public com-
panies and private companies —

(a) be prepared in accordance with and comply with the Interna-
tional Accounting Standards; and

(b) comply with any requirements which apply to the group financial
statements of public companies and private companies under
any other enactment.
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(3) The financial statements of the group shall, in the case of a small pri-
vate company, comply with any regulations made under this Act or any
accounting standards issued or regulations made under the Financial Report-
ing Act which prescribe the form and content of group financial statements
of small private companies.

(4) Where a subsidiary becomes a subsidiary of a company during the
accounting period to which the group financial statements relate, the consoli-
dated profit and loss statement, or the consolidated income and expenditure
statement for the group, shall relate to the profit or loss of the subsidiary for
each part of that accounting period during which it was a subsidiary, and not
to any other part of that accounting period.

(5) Subject to subsection (4)—

(a) in the case where the balance sheet date of a subsidiary company
is different from the balance sheet date of its parent company, the
financial statements of the subsidiary company may be incorpo-
rated into the group financial statements provided that the differ-
ence between the reporting dates does not exceed 3 months; or

(b) in any other case, the group financial statements shall incorpo-
rate the interim financial statements of the subsidiary completed
in respect of a period that is the same as the accounting period
of the company.

(6) Subject to subsections (2) and (4), group financial statements shall
incorporate the financial statements of every subsidiary of the company.

(7) Where, in complying with the standards or regulations referred to in
subsections (2) and (3), the financial statements do not present fairly the
matters to which they relate, the directors shall add such information and
explanations as are necessary to present fairly those matters.

(8) Notwithstanding subsection (2), any group of companies which does
not qualify as a public interest entity under the Financial Reporting Act may
prepare its group financial statements in accordance with the International
Financial Reporting Standards for SMEs, issued by the International Account-
ing Standards Board.

[S. 214 amended by s. 4 (o) of Act 20 of 2002 w.e.f. 1 December 2001; s. 83 (2) of Act 45
of 2004 w.e.f. 20 January 2005; s. 8 (e) of Act 20 of 2011 w.e.f. 16 July 2011.]

Sub-Part D — Registration of Financial Statements

215. Registration of financial statements

(1) Subject to subsection (4), every company, other than a small private
company, shall ensure that, within 28 days after the financial statements of
the company and any group financial statements are required to be signed,
copies of those statements together with a copy of the auditor’s report on
those statements are filed with the Registrar for registration.
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(2) The copies filed with the Registrar under this section shall be certified
to be correct copies by 2 directors of the company, or, where the company
has only one director, by that director.

(3) Subject to subsections (3A) and (3B), a small private company shall
file with the Registrar for registration with the annual return required to be
registered under section 223, a financial summary containing the information
set out in the Ninth Schedule or the financial statements in accordance with
section 211.

(3A) An enterprise, not having net assets or having net assets not ex-
ceeding 50 million rupees or such other amount as may be prescribed, and
which has an annual turnover not exceeding 20 million rupees, incorporated
as a company under this Act and registered under the Small and Medium En-
terprises Development Authority Act on or after 2 June 2015 —

(a) shall be exempt from filing with the Registrar for registration its
financial summary for a period of 8 years from the date of its in-
corporation;

(b)  after the expiry of the period referred to in paragraph (a), may
file with the Registrar for registration a financial summary pre-
pared on a cash basis showing a profit and loss statement only.

(3B) A small private company which has an annual turnover not exceed-
ing 20 million rupees may file with the Registrar for registration a financial
summary prepared on a cash basis showing a profit and loss statement only.

(4) A company holding a Category 1 Global Business Licence shall file its
financial statements and auditors’ report with the Commission.

(5) Where the audited financial statements are filed with the Commission
under subsection (4), the Commission shall give notice to that effect to the
Registrar.

(6) Every company required to file with the Registrar financial statements
and the auditor’s report under section (1) shall, at the same time, file a copy
of the annual report required to be sent to shareholders.

[S. 215 amended by s. 7 (g) of Act 14 of 2009 w.e.f. 30 July 2009; s. 10 (g) of Act 9 of 2015
w.e.f. 14 May 2015.]

216. Meaning of “balance sheet date”

(1) In this Act, “balance sheet date”, in relation to a company, means
such date as the Board of the company has adopted as the company’s bal-
ance sheet date and notified to the Registrar under subsection (7).

(2) Subject to subsections (3) and (4), a company shall have a balance
sheet date in each calendar year.

continued on page C35 — 133

C35 - 132 (1) [Issue 7]






Revised Laws of Mauritius

(3) A company may not have a balance sheet date in the calendar year in
which it is incorporated where its first balance sheet date is in the following
calendar year and is not later than 18 months after the date of its formation
or incorporation.

(4) Where a company changes its balance sheet date, it may not have a
balance sheet date in a calendar year if —

(a) the period between any 2 balance sheet dates does not exceed
18 months; and

(b)  the Registrar approves the change of balance sheet date before
it is made.

(5) The Registrar may approve a change of balance sheet date for the
purposes of subsection (4) with or without conditions.

(6) Where a company changes its balance sheet date, the period be-
tween any 2 balance sheet dates shall not exceed 18 months.

(7) Where a company adopts a balance sheet date other than the 30th
day of June, or changes its balance sheet date, it shall forthwith give notice
of the balance sheet date of the company to the Registrar and upon receipt
of that notice by the Registrar, the adoption or change of the balance sheet
date shall have effect.

(8) The Board of a company shall ensure that, unless in the Board’s opin-
ion there are good reasons against it, the balance sheet date of each subsidi-
ary of the company is the same as the balance sheet date of the company.

(9) Where the balance sheet date of a subsidiary of a company is not the
same as that of the company, the balance sheet date of the subsidiary for
the purposes of any particular group financial statements shall be that pre-
ceding the balance sheet date of the company.

217. Meaning of “financial statements” and “group financial statements”

(1) In this Act, “financial statements”, in relation to a company and its
balance sheet date, means—

(a) a balance sheet for the company as at the balance sheet date;
and

(b) an income statement which shall—

(i) in the case of a company trading for profit, be a profit and
loss statement for the company in relation to the account-
ing period ending at the balance sheet date; and

(i) in the case of a company not trading for profit, be an in-
come and expenditure statement for the company in rela-
tion to the accounting period ending at the balance sheet
date,

together with any notes or documents giving information relating to the bal-
ance sheet or income statement, including a statement of accounting policies
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(2) The financial statements shall, in the case of companies which are re-
quired to comply with the International Accounting Standards, also include—

(a) a statement of changes in equity between its last 2 balance
sheet dates; and

(b)  a cash flow statement.

(3) In this Act, the term “group financial statements”, in relation to a
group and its balance sheet date, means—

(a) a consolidated balance sheet for the group as at that balance
sheet date, and

(b) a consolidated income statement as described in sec-
tion 217 (1) (b),

together with any notes or documents giving information relating to the bal-
ance sheet or income statement including a statement of accounting policies.

(4) The group financial statements shall, in the case of companies which
are required to comply with the International Accounting Standards, also
include—

(a) a consolidated statement of changes in equity between the last
2 balance sheet dates; and

(b) a consolidated cash flow statement.
Sub-Part E - Disclosure to Shareholders

218. Obligation to prepare annual report

(1) Subject to subsections (2) and (3), the Board of every company shall,
within 6 months after the balance sheet date of the company, prepare an
annual report on the affairs of the company during the accounting period
ending on that date.

(2) The shareholders of a private company or small private company may
resolve by unanimous resolution that this section shall not apply to the com-
pany, and from the date of that resolution, the Board shall not be required to
comply with this section and sections 219 to 221, provided that where any
shareholder during the period of 3 months after the company’s balance sheet
date in any year requests the Board in writing to comply with this section,
the Board shall comply with this section and sections 219 to 221 in relation
to the annual report next due and in relation to any subsequent year until any
further unanimous resolution is passed under this subsection.

(3) This section does not apply to a one person company.

219. Sending of annual report to shareholders

(1) Subject to subsection (2), the Board of a company shall cause a copy
of the annual report to be sent to every shareholder of the company not less
than 14 days before the date fixed for holding the annual meeting of the
shareholders.
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(2) The Board of a company shall not be required to send an annual re-
port to a shareholder where—

(a)  the shareholder has given notice in writing to the company waiv-
ing the right to be sent a copy of the annual report or copies of
annual reports of the company generally; and

(b) the shareholder has not revoked that notice; and

(c) a copy of the report is available for inspection by the shareholder
in the manner specified in section 227.

(3) A public company shall deliver a copy of its annual report to the Reg-
istrar for registration at the same time as it delivers its financial statements
to the Registrar under section 215.

220. Sending of financial statements to shareholders who elect not to re-
ceive annual report

The Board of a company shall cause to be sent to every shareholder of
the company referred to in sections 218 and 219 (2), not less than 14 days
before the annual meeting of the shareholders—

(a)  the financial statements for the most recent accounting period
completed and signed in accordance with section 210 and any
group financial statements for the most recent accounting period
completed and signed in accordance with sections 210 and 212
respectively;

(b) any auditor’s report on those financial statements and any group
financial statements.

[S. 220 amended by s. 6 (f) of Act 15 of 2006 w.e.f. 7 August 2006; s. 7 (h) of Act 14 of
2009 w.e.f. 30 July 2009.]

221. Contents of annual report

(1) Every annual report for a company shall be in writing and be dated
and, subject to subsection (3) shall—

(a) describe, so far as the Board believes is material for the share-
holders to have an appreciation of the state of the company’s af-
fairs and is not harmful to the business of the company or of any
of its subsidiaries, any change during the accounting period in—

(i) the nature of the business of the company or any of its
subsidiaries; or

(ii) the classes of business in which the company has an inter-
est, whether as a shareholder of another company or oth-
erwise;

(b)  include financial statements for the accounting period completed
and signed in accordance with section 210 and any group finan-
cial statements for the accounting period completed and signed
in accordance with section 212;
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(c) where an auditor’s report is required under Part XV in relation to
the financial statements or group financial statements, as the
case may be, include that auditor’s report;

(d)  state particulars of entries in the interests register made during
the accounting period;

(e) state, with respect to the accounting period, the amount which
represents the total of the remuneration and benefits received, or
due and receivable, from the company by —

(i) executive directors of the company engaged in the full-time
or part-time employment of the company, including all bo-
nuses and commissions receivable by them as employees;
and

(i) in a separate statement, non-executive directors of the
company;

(ea) state, in the case of a holding company, with respect to the ac-
counting period, the amount which represents the total of the
remuneration and benefits received, or due and receivable, from
the holding company and from its subsidiaries by —

(i) executive directors of the holding company engaged in the
full-time or part-time employment of the holding company,
including all bonuses and commissions receivable by them
as employees; and

(ii) in a separate statement, non-executive directors of the
holding company;

(f) state the total amount of donations made by the company and
any subsidiary during the accounting period;

(g)  state the names of the persons holding office as directors of the
company as at the end of the accounting period and the names
of any persons who ceased to hold office as directors of the
company during the accounting period;

(h)  state the amounts payable by the company to the person or firm
holding office as auditor of the company as audit fees and, as a
separate item, fees payable by the company for other services
provided by that person or firm; and

(i) be signed on behalf of the Board by 2 directors of the company
or, where the company has only one director, by that director.
(2) The information to be disclosed under subsection (1) (d) shall be—
(a)  the term of the director’s service contract with its date of expiry;
(b) any notice period for termination of the contract;

(c) particulars of any provisions for predetermined compensation on
termination exceeding one year’s salary and of any benefits in-
cluding benefits in kind.

(3) A company that is required to include group financial statements in
its annual report shall include, in relation to each of its subsidiaries, the in-
formation specified in paragraphs (d) to (i) of subsection (1).
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(4) The annual report of a company need not comply with any of the
paragraphs (a), and (d) to (i) of subsection (1) where all the shareholders
agree that the report need not do so and any such agreement shall be noted
in the annual report.

[S. 221 amended by s. 5 (b) of Act 14 of 2005 w.e.f. 21 April 2005.]

222. Failure to send annual report

Subject to the constitution of a company, the failure to send an annual
report, notice, or other document to a shareholder in accordance with this
Act does not affect the validity of proceedings at a meeting of the share-
holders of the company where the failure to do so was accidental.

223. Annual return

(1) Subject to subsections (1A), (1B) and (3), every company shall, once
in every year, file with the Registrar for registration, an annual return.

(1A) Subsection (1) shall not apply to an enterprise, not having net as-
sets or having net assets not exceeding 50 million rupees or such other
amount as may be prescribed, and which has an annual turnover not exceed-
ing 20 million rupees—

(a) incorporated as a company under this Act; and

(b) registered under the Small and Medium Enterprises Development
Authority Act,

on or after 2 June 2015, for a period of 8 years from the date of its incorpo-
ration.

(1B) A small private company which has an annual turnover not exceed-
ing 20 million rupees shall not be required to file with the Registrar an annual
return, unless there is a change in its shareholding or in the composition of
the board of directors or any other particulars in relation thereto.

(2) Subject to subsection (3), the annual return shall be completed and
filed with the Registrar within 28 days of the date of the annual meeting of
the company or where section 117 applies, the date by which the company
is required to complete the entries in its minute book relating to the matters
which are required to be done at an annual meeting.

(3) A company which keeps a branch register outside Mauritius shall
comply with the requirements of subsection (2) within 8 weeks after the
dates referred to in subsection (2).

(4) The annual return shall be signed by a director or Secretary.

(5) The annual return shall contain the matters specified in the Tenth
Schedule provided that where the matters required to be stated are in each
case unchanged from the last preceding annual return, the company may
present a “No change Return” in which it is certified by a director or Secre-
tary of the company that there is no change with respect to any of the mat-
ters stated from the last preceding annual return.
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(6) A company may not make an annual return in the calendar year of its
incorporation.

(7) Where the number of members of a private company exceeds 25, the
company shall send with its annual return a certificate signed by a director or
the Secretary of the company to the effect that the excess of the number of
members of the company over 25 consists wholly of persons who are not to
be included in computing the number of 25.

(8) A public company which—
(a) has more than 500 members; and

(b) provides reasonable accommodation and facilities at a place ap-
proved by the Registrar for persons to inspect and take a list of
its members and particulars of shares transferred,

shall not, unless the Registrar otherwise directs, be required to include a list
of members with the annual return where a certificate by the Secretary is
included that the company is of a kind to which this subsection applies.

[S. 223 amended by s. 10 (h) of Act 9 of 2015 w.e.f. 14 May 2015.]

224. Exemption from accounting and disclosure provisions

(1) The Board of a company may make a written application to the Regis-
trar for an order relieving the directors from any requirement of sections 211,
214, 215, 221 and 223 relating to the form or content of financial state-
ments or consolidated or group financial statements or to the form or con-
tent of the annual report and the form and content of the annual return, and
the Registrar may, subject to subsection (3), make an order subject to such
conditions as the Registrar thinks fit to impose, including a condition that the
directors shall comply with such other requirements relating to the form or
content of the accounts, reports or statements as the Registrar thinks fit.

(2) The Registrar may, where he thinks fit, make an order in respect of a
specified class of companies relieving the directors of a company in that
class from compliance with any requirement of the provisions specified in
subsection (1) and the order may be made subject to any condition specified
in that subsection.

(3) The Registrar shall not make an order under subsection (1) unless the
Registrar is of the opinion that compliance with the requirements of this Act
would render the accounts or consolidated accounts or report, as the case
may be, misleading or inappropriate to the circumstances of the company, or
would impose unreasonable burdens on the company, or any officer of the
company.

Sub-Part F - Inspection of Company Records
225. Public inspection of company records

(1) A company shall keep the records specified in subsection (2) and
make them available for inspection in the manner specified in section 227 by
a person who serves written notice on the company of his intention to in-
spect the records.
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(2) The records to be kept under subsection (1) shall be—

(a)
(b)
(c)
(d)
(e)
(f)

the certificate of incorporation or registration of the company;
the constitution of the company, if it has one;

the share register;

the full names and residential addresses of the directors;

the registered office and address for service of the company; and

copies of the instruments creating or evidencing charges which
are required to be registered under section 127.

continued on page C35 — 139
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226. Inspection of company records by shareholders

(1) A company shall, in addition to the records available for public in-
spection, keep the records specified in subsection (2) and make them avail-
able for inspection, in the manner specified in section 227, by a shareholder
of the company, or by a person authorised in writing by a shareholder for the
purpose, who serves on the company written notice of intention to inspect
the records.

(2) The records to be made available for inspection under subsection (1)
shall be—

(a) minutes of all meetings and resolutions of shareholders;

(b) copies of written communications to all shareholders or to all
holders of a class of shares during the preceding 7 years, includ-
ing annual reports, financial statements, and group financial
statements;

(c) certificates given by directors under this Act; and

(d)  the interests register of the company, where it has one.

227. Manner of inspection

(1) Documents which may be inspected under section 225 or 226 shall
be available for inspection at the place at which the company’s records are
kept between the hours of 9.00 a.m. and 5.00 p.m. on each working day
during the inspection period.

(2) In this section, “inspection period” means the period commencing on
the third working day after the day on which notice of intention to inspect is
served on the company by the person or shareholder concerned and ending
with the eighth working day after the day of service.

228. Copies of documents

A person may require a copy of, or extract from, a document which is
available for inspection by that person under section 225 or 226 to be sent
to him—

(a) within 7 days after he has made a request in writing for the copy
or extract; and

(b) where that person has paid a reasonable copying and administra-
tion fee prescribed by the company.

PART XV - INVESTIGATIONS

229. AQualifications of inspector

An inspector designated or appointed under this Part shall be either a
qualified auditor of at least 5 years’ post qualification experience or a person
who holds or has held judicial office.
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230. Declared companies

Where the Minister is satisfied that—

(a) for the protection of the public, the shareholders or creditors of a
company, it is desirable that the affairs of the company should
be investigated;

(b) it is in the public interest that the affairs of a company should be
investigated; or

(c) in the case of a foreign company, the appropriate authority of
another country had requested that a designation be made under
this section in respect of the company,

he may, by notice published in the Gazette, designate the company or for-
eign company to be a declared company.

231. Investigation of declared companies

(1) The Registrar shall require an inspector to investigate the affairs of
every declared company and to make a report on his investigation in such
form and manner as the Registrar may direct.

(2) The expenses of and incidental to an investigation of a declared com-
pany shall, subject to subsection (3), be paid out of the Consolidated Fund.

(3) Where the Minister is of the opinion that the whole or any part of the
expenses of and incidental to the investigation should be paid or refunded —
(a) by the company; or

(b) by the person or authority who requested the designation of a
declared company,

he may direct that the expenses be so paid or refunded.
(4) Where a direction is made for the payment of the whole or part of the
expenses by a company and the company is in liquidation or subsequently

goes into liquidation the expenses shall, for the purposes of section 283 of the
Companies Act 1984, be part of the costs and expenses of the winding up.

232. Investigation of other companies

(1) The Registrar may —

(a) in the case of a company having a share capital, on the applica-
tion of —
(i) not less than fifty shareholders;
(i) shareholders holding not less than one tenth of the issued
shares; or

(iii) debenture holders holding not less than one fifth in nominal
value of the issued debentures;

(b) in the case of a company limited by guarantee, on the applica-
tion of not less than one fifth in number of the persons on the
share register; or
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(c) where he considers that the appointment of an inspector is nec-
essary to safeguard the interests of shareholders or creditors or
is necessary in the public interest,

require an inspector to investigate the affairs of a company or such aspects
of the affairs of a company as are specified in the instrument of appointment
and in the case of a debenture agency deed, the conduct of the debenture
holders representative, and to make a report on his investigation in such
form and manner as the Registrar may direct.

(2) An application under this section shall be supported by such evidence
as the Registrar may require as to the reasons for the application and the
grounds of the applicants in requiring the investigation, and the Registrar
may, before appointing an inspector, require the applicants to give security in
such amount as he thinks fit for payment of the costs of the investigation.

233. Inspector’s reports

(1) An inspector who makes an investigation under section 231 or 232
may, and if so directed by the Registrar shall, make interim reports to the
Registrar.

(2) Subject to section 236 (3), a copy of the inspector’s final report shall
be forwarded to the Registrar and to the registered office of the company,
and a further copy shall, at the request of the authority who requested the
designation for the declared company under section 230 (c) or an applicant
under section 232, be delivered to the authority or the applicant, as the case
may be.

(3) The Registrar may, where he is of the opinion that it is necessary in
the public interest to do so, cause the report to be published.

(4) Where from a report of an inspector it appears to the Registrar that
proceedings ought in the public interest to be brought by a company dealt
with by the report—

(a) for the recovery of damages in respect of any fraud, misfea-
sance or other misconduct in connection with—

(i) the promotion or formation of that company; or
(i) the management of its affairs; or

(b)  for the recovery of any property of the company which has been
misapplied or wrongly retained,

the Registrar may bring proceedings for that purpose in the name of the
company.

(5) Where from a report of an inspector it appears that any qualified
auditor—

(a) has been guilty of misconduct; or

(b)  has conducted an audit in a manner which renders him in the
opinion of the inspector unfit to be a qualified auditor,
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the Registrar shall refer that matter to the Minister who may take action un-
der section 199 (3).

(6) Where from a report of an inspector it appears to the Registrar that in
the case of any public company or private company other than a small pri-
vate company —

(a) the use of —
(i) a holding company or any subsidiary company;
(i) shares with restricted voting rights or special rights; or
(iii) any voting trust or arrangement,

by any member has been made in order to confer or maintain
control in that member; and

(b)  such control unfairly discriminates against or is unfairly prejudi-
cial to other members of the company,

the Registrar may apply to the Court under section 178 for an order under
that section.

234. Investigation at company’s request

(1) A company other than a declared company may, by ordinary resolu-
tion, appoint an inspector to investigate its affairs.

(2) On the conclusion of the investigation, the inspector shall report his
opinion in such manner and to such persons as the company in meeting of
shareholders directs.

235. Investigation of related corporation

Where an inspector thinks it necessary for the purposes of the investiga-
tion of the affairs of a company to investigate the affairs of a related corpo-
ration, he may, with the Registrar’s written consent, investigate the affairs
of that corporation.

236. Investigation of financial or other control of corporation
(1) The Registrar—

(a) may, where he is of opinion that there is reasonable ground to
do so; and

(b) shall, unless he is of opinion that the request is vexatious or un-
reasonable, at the request of a like number of applicants as is
specified in section 232 (1),

require an inspector to investigate—
(i) the membership of a corporation;

(ii) any other matter relating to the corporation for the purpose of
determining the true persons who are or have been financially in-
terested in the success or failure, real or apparent, of a corpora-
tion or able to control or materially influence its policy,
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and to make a report on his investigation in such form and manner as the
Registrar may direct.

(2) Subject to subsection (1), the powers of an inspector making an in-
vestigation under this section shall extend to the investigation of any circum-
stances which suggest the existence of an arrangement or understanding
which, though not legally binding, is or was observed or likely to be observed
in practice and which is relevant to the purposes of his investigation.

(3) Where the Registrar is of opinion that there is good reason for not di-
vulging the contents of the report or of any part thereof, he shall not be
bound to furnish the corporation or any other person with a copy of a report
by an inspector making an investigation under this section.

237. Procedure and powers of inspector

(1) Every person concerned shall, if required to do so, produce to an in-
spector every book in his custody, control or possession and give to the in-
spector all assistance in connection with the investigation which he is rea-
sonably able to give.

(2) An inspector may by written notice require any person concerned to
appear for examination on oath in relation to the business of a corporation
and the notice may require the production of every book in the custody, con-
trol or possession of the person concerned.

(3) Where an inspector requires the production of a book in the custody,
control or possession of a person concerned, he—

(a) may take possession of the book;

(b) may retain the book for such time as he considers necessary for
the purpose of the investigation; and

(c) shall, where the book is in his possession, permit the corporation
to have access, at all reasonable times to the book.

(4) An inspector, on giving 72 hours notice to the corporation concerned,
may exercise the same powers of inspection as are conferred on the Regis-
trar under section 14.

(5) (a) No person concerned shall refuse to answer a question which is
relevant or material to the investigation on the ground that his answer might
tend to incriminate him.

(b) Where the person concerned claims that the answer to a ques-
tion might incriminate him and, but for this subsection, he would have been
entitled to refuse to answer the question, the answer to the question shall
not be used in any subsequent criminal proceedings, except in the case of a
charge against him for making a false statement in answer to that question.

(6) An inspector may cause notes of any examination under this Part to
be recorded and reduced to writing and to be read to or by and signed by the
person examined and the notes may, subject to subsection (5) (b), thereafter
be used in evidence in any legal proceedings against that person.

C35 - 143 [Issue 1]



Companies Act

(7) Any person who fails to comply with subsection (1) or (2) shall com-
mit an offence and shall, on conviction, be liable to a fine not exceeding
100,000 rupees.

[S. 237 amended by s. 4 (g) of Act 20 of 2002 w.e.f. 10 August 2002.]

238. Costs of investigations

(1) Subject to subsection (4), the expenses of and incidental to an inves-
tigation by an inspector under sections 232, 234 and 236 including the
costs of any proceedings brought by the Registrar in the name of the com-
pany, shall be paid by the company investigated or where the Registrar so
directs, by the applicant or in part by the company and in part by the
applicant.

(2) Where a company fails to pay the whole or any part of the sum
which it is liable to pay under subsection (1), the applicant shall make good
the deficiency up to the amount by which the security given by him under
this part exceeds any amount which he has been directed to pay under sub-
section (1).

(3) Any balance of the expenses not paid either by the company or the
applicant shall, following reasonable steps to recover the same, be paid out
of the Consolidated Fund.

(4) Any person who is convicted on a prosecution instituted by the Direc-
tor of Public Prosecutions as a result of the investigation may be directed by
the Court before which the person is prosecuted to pay by way of reim-
bursement to the Consolidated Fund, the applicant, or the company as the
case may be, the said expenses either in whole or in part.

239. Report of inspector admissible as evidence

A copy of the report of an inspector certified as a true copy by the Regis-
trar shall be admissible in any legal proceedings as evidence of the opinion of
the inspector and of the facts on which his opinion is based in relation to any
matter contained in the report.

240. Suspension of proceedings in relation to declared company

Where an inspector has been required to investigate a declared company,
no proceedings shall, until the expiry of one month after the inspector has
presented his final report, be commenced or proceeded with before any
Court, except with the Registrar’s consent—

(a) by the company on or in respect of any contract, bill of ex-
change or promissory note; or

(b) by the holder or any other person in respect of any bill of ex-
change or promissory note made, drawn or accepted by or is-
sued, transferred, negotiated or endorsed by or to the company
unless the holder or other person—

(i) at the time of the negotiation, transfer, issue, endorsement
or delivery, gave adequate pecuniary consideration; and
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(i) was not at the time of the negotiation, transfer, issue,
endorsement or delivery or at any time within 3 vyears
before that time a member, officer, person concerned or
employee or the wife or husband of a shareholder, officer,
person concerned or employee.

241. Power to require information as to person interested in shares or
debentures

(1) Subject to subsection (2) where the Registrar is of opinion that there
is reasonable ground to investigate the ownership of any shares or deben-
tures of any corporation including a banking company, but that it is unneces-
sary to require an inspector to make an investigation for that purpose, he
may require any person whom he has reasonable ground to believe—

(a) to be or to have been interested in the shares or debentures; or

(b) to act or to have acted in relation to the shares or debentures as
the agent of someone interested therein,

to give him any information which he has or can reasonably be expected to
obtain as to the present and past interests in those shares or debentures and
the names and addresses of the persons interested and of any persons who
act or have acted on their behalf in relation to the shares or debentures.

(2) Nothing in subsection (1) shall, subject to the Banking Act, require a
banking company to disclose to the Registrar any information as to the
affairs of a customer other than a company of which it is the banker.

[S. 241 amended by s. 5 (c) of Act 14 of 2005 w.e.f. 10 November 2004.]

242. Power to impose restrictions on shares or debentures

(1) Where in connection with an investigation under section 236 or a
request under section 241, it appears to the Registrar that there is difficulty
in finding out the relevant facts about any shares, whether issued or to be
issued, and that the difficulty is due wholly or mainly to the unwillingness of
a person concerned to assist the investigation or the inquiry, the Registrar
may, by public notice direct that—

(a) any transfer of those shares or any exercise of the right to
acquire or dispose of those shares or in the case of unissued
shares any transfer of the right to be issued therewith and any
issue thereof, shall be void;

(b)  no voting rights shall be exercisable in respect of those shares;

(c) no further shares shall be issued in right of those shares or in
pursuance of any offer made to the holder thereof; or

(d)  except in a liquidation, no payment shall be made of any sum
due from the corporation on those shares whether in respect of
capital or otherwise.

(2) Where the Registrar directs that shares shall cease to be subject to
the restrictions specified in subsection (1) and the notice is expressed to be
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made with a view to permitting a transfer of those shares, he may direct that
subsection (1) (c) and (d) shall continue to apply in relation to those shares,
either in whole or in part, so far as those paragraphs relate to a right
acquired or an offer made before the transfer.

(3) This section shall apply in relation to debentures as it applies in rela-
tion to shares.

243. Inspectors appointed in other countries

Where —

(a) under a corresponding law of another country, an inspector has
been appointed to investigate the affairs of a corporation; and

(b)  the Registrar is of the opinion that, in connection with that
investigation, it is expedient that an investigation be made
in Mauritius,

the Registrar may, by public notice, direct that the inspector so appointed
shall have the same powers and duties in Mauritius in relation to the investi-
gation as if the corporation were a declared company.

PART XVI - AMALGAMATIONS

244. Amalgamations

Two or more companies may amalgamate, and continue as one company,
which may be one of the amalgamating companies, or may be a new
company.

245. Amalgamation proposal

(1) An amalgamation proposal shall set out the terms of the amalgama-
tion, and in particular—

(a) the name of the amalgamated company where it is the same as
the name of one of the amalgamating companies;

(b)  the registered office of the amalgamated company;

(c) the full name, the usual residential address and the service
address of the director or directors and the Secretary of the
amalgamated company;

(d)  the address for service of the amalgamated company;
(e)  the share structure of the amalgamated company, specifying—
(i) the number of shares of the company;

(i) the rights, privileges, limitations, and conditions attached
to each share of the company, if different from those set
out in section 46 (2);

(f) the manner in which the shares of each amalgamating company
are to be converted into shares of the amalgamated company;
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(g)  where the shares of an amalgamating company are not to be
converted into shares of the amalgamated company, the consid-
eration that the holders of those shares are to receive instead of
shares of the amalgamated company;

(h)  any payment to be made to a shareholder or director of an amal-
gamating company, other than a payment of the kind described
in paragraph (g);

(i) details of any arrangement necessary to complete the amalgama-
tion and to provide for the subsequent management and opera-
tion of the amalgamated company; and

(j) a copy of the proposed constitution of the amalgamated
company.

(2) An amalgamation proposal may specify the date on which the amal-
gamation is intended to become effective.

(3) Where the shares of one of the amalgamating companies are held by
or on behalf of another of the amalgamating companies, the amalgamation
proposal —

(a) shall provide for the cancellation of those shares without pay-
ment or the provision of other consideration when the amalga-
mation becomes effective;

(b)  shall not provide for the conversion of those shares into shares
of the amalgamated company.
[S. 245 amended by s. 5 (k) of Act 27 of 2012 w.e.f. 22 December 2012.]

246. Approval of amalgamation proposal

(1) The Board of each amalgamating company shall resolve that—

(a) in its opinion, the amalgamation is in the best interest of the
company; and
(b) it is satisfied on reasonable grounds that the amalgamated com-

pany shall, immediately after the amalgamation becomes effec-
tive, satisfy the solvency test.

(2) The directors who vote in favour of a resolution under subsection (1)
shall sign a certificate stating that, in their opinion, the conditions set out in
that subsection are satisfied, and the grounds for that opinion.

(3) The Board of each amalgamating company shall send to each share-
holder of the company, not less than 28 days before the amalgamation is
proposed to take effect—

(a) a copy of the amalgamation proposal;
(b) copies of the certificates given by the directors of each Board;

(c) a summary of the principal provisions of the constitution of the
amalgamated company, if it has one;

(d) a statement that a copy of the constitution of the amalgamated
company shall be supplied to any shareholder who requests it;
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(e)

(f)

(9)

a statement setting out the rights of shareholders under sec-
tion 108;

a statement of any material interests of the directors in the pro-
posal, whether in that capacity or otherwise; and

such further information and explanation as may be necessary to
enable a reasonable shareholder to understand the nature and
implications for the company and its shareholders of the pro-
posed amalgamation.

(4) The Board of each amalgamating company shall, not less than 28 days
before the amalgamation is proposed to take effect—

(a)

(b)

send a copy of the amalgamation proposal to every secured
creditor of the company; and

give public notice of the proposed amalgamation, including a
statement that—

(i) copies of the amalgamation proposal are available for
inspection by any shareholder or creditor of an amalgamat-
ing company or any person to whom an amalgamating
company is under an obligation at the registered offices of
the amalgamating companies and at such other places as
may be specified during normal business hours; and

(i) a shareholder or creditor of an amalgamating company or
any person to whom an amalgamating company is under an
obligation is entitled to be supplied free of charge with a
copy of the amalgamation proposal upon request to an
amalgamating company.

(5) The amalgamation proposal shall be approved—

(a)

(b)

by the shareholders of each amalgamating company, in accor-
dance with section 105; and

where a provision in the amalgamation proposal would, if con-
tained in an amendment to an amalgamating company’s consti-
tution or otherwise proposed in relation to that company, require
the approval of an interest group, by a special resolution of that
interest group.

247. Short form amalgamation

(1) A company and one or more other companies that is or that are
directly or indirectly wholly owned by it may amalgamate and continue as
one company (being the company first referred to) without complying with
section 245 or 246 where—

(a)

the amalgamation is approved by a resolution of the Board of
each amalgamating company; and
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(b)  each resolution provides that—

(i) the shares of each amalgamating company, other than the
amalgamated company, shall be cancelled without payment
or other consideration;

(i) the constitution of the amalgamated company, if it has
one, shall be the same as the constitution of the company
first referred to, if it has one; and

(iii) the Board is satisfied on reasonable grounds that the amal-
gamated company shall, immediately after the amalgama-
tion becomes effective, satisfy the solvency test.

(2) Two or more companies, each of which is directly or indirectly wholly
owned by the same company, may amalgamate and continue as one com-
pany without complying with section 245 or 246 where—

(a) the amalgamation is approved by a resolution of the Board of
each amalgamating company; and

(b) each resolution provides that—

(i) the shares of all but one of the amalgamating companies
shall be cancelled without payment or other consideration;

(i) the constitution of the amalgamated company, if it has
one, shall be the same as the constitution of the amalga-
mating company whose shares are not cancelled, if it has
one; and

(iii) the Board is satisfied on reasonable grounds that the amal-
gamated company shall, immediately after the amalgama-
tion becomes effective, satisfy the solvency test.

(3) The Board of each amalgamating company shall, not less than 28 days
before the amalgamation is proposed to take effect, give written notice of the
proposed amalgamation to every secured creditor of the company.

(4) The resolutions approving an amalgamation under this section, taken
together, shall be deemed to constitute an amalgamation proposal that has
been approved.

(5) The directors who vote in favour of a resolution under subsection (1) or
(2), as the case may be, shall sign a certificate stating that, in their opinion,
the conditions set out in subsection (1) or (2) are satisfied, and the grounds for
that opinion.

(6) A director who fails to comply with subsection (5) shall commit an
offence and shall, on conviction, be liable to the penalty set out in sec-
tion 330 (1).

248. Registration of amalgamation proposal

(1) For the purpose of effecting an amalgamation, the documents speci-
fied in subsection (2) shall be delivered to the Registrar for registration.
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(2) The documents to be delivered under subsection (1) shall be—

(a)
(b)
(c)

(d)

(e)

(f)

the approved amalgamation proposal;
any certificate required under section 246 (2) or 247 (5);

a certificate signed by the Board of each amalgamating company
stating that the amalgamation has been approved in accordance
with this Act and the constitution of the company, if it has one;

where the amalgamated company is a new company or the
amalgamation proposal provides for a change of the name of the
amalgamated company, a copy of the notice reserving the name,
if any, of the company;

a certificate signed by the Board, or proposed Board, of the
amalgamated company stating that, where the proportion of the
claims of creditors of the amalgamated company in relation to
the value of the assets of the company is greater than the pro-
portion of the claims of creditors of an amalgamating company
in relation to the value of the assets of that amalgamating com-
pany, no creditor shall be prejudiced by that fact;

a document in a form approved by the Registrar, signed by each
of the persons named in the amalgamation proposal as a director
or Secretary of the amalgamated company consenting to act as
a director or Secretary of the company, as the case may be.

[S. 248 amended by s. 4 (e) of Act 21 of 2006 w.e.f. 1 October 2006; s. 5 (I) of

Act 27 of 2012 w.e.f. 22 December 2012.]

249. Certificate of amalgamation

(1) On receipt of the documents under section 248, the Registrar shall

forthwith—

(a)

(b)

where the amalgamated company is the same as one of the
amalgamating companies, issue a certificate of amalgamation; or

where the amalgamated company is a new company —
(i) enter the particulars of the company on the Register; and

(i) issue a certificate of amalgamation together with a certifi-
cate of incorporation.

(2) Where an amalgamation proposal specifies a date on which the amal-
gamation is intended to become effective, and that date is the same as, or
later than, the date on which the Registrar receives the documents, the cer-
tificate of amalgamation, and any certificate of incorporation shall be
expressed to have effect on the date specified in the amalgamation proposal.

250. Effect of certificate of amalgamation

(1) An amalgamation shall be effective on the date shown in the certifi-
cate of amalgamation.
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(2) Where the name is the same as one of the amalgamating companies,
the amalgamated company shall have the name specified in the amalgama-
tion proposal.

(3) Subject to subsections (4) and (5), the Registrar shall remove from
the register all the amalgamating companies, other than the amalgamated
company retained under subsection (2).

(4) The property, rights, powers, and privileges of each of the amalga-
mating companies which have been removed from the register under subsec-
tion (3) shall continue to be the property, rights, powers and privileges of the
amalgamated company.

(5) The amalgamated company shall continue to be liable for all the li-
abilities and obligations of each of the amalgamating companies and all pend-
ing proceedings by, or against, an amalgamating company shall be continued
by, or against, the amalgamated company.

(6) A conviction, ruling, order, or judgment in favour of, or against, an
amalgamating company may be enforced by, or against, the amalgamated
company.

(7) Any provisions of the amalgamation proposal that provide for the
conversion of shares or rights of shareholders in the amalgamating compa-
nies shall have effect according to their tenor.

251. Registers

(1) Subject to the other provisions of this section, where an amalgama-
tion becomes effective, the Registrar including the Registrar-General, the
Conservator of Mortgages or any other person charged with the keeping of
any books or registers shall not be obliged, solely by reason of the amalga-
mation becoming effective, to change the name of an amalgamating com-
pany to that of an amalgamated company in those books or registers or in
any documents.

(2) Subject to subsection (3), the presentation to the Registrar or any
other person referred to in subsection (1) of any instrument, whether or not
comprising an instrument of transfer, by the amalgamated company —

(a) executed or purporting to be executed by the amalgamated
company;

(b) relating to any property held immediately before the amalgama-
tion by an amalgamating company; and

(c) stating that, that property has become the property of the amal-
gamated company by virtue of this Part and producing the rele-
vant certificate of amalgamation issued under section 249,

shall, in the absence of evidence to the contrary, be sufficient evidence that
the property has become the property of the amalgamated company.

(3) Where any security issued by any person or any rights or interests in
property of any person become, by virtue of this Part of this Act, the property
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of an amalgamated company, that person, on presentation of a certificate
signed on behalf of the Board of the amalgamated company, stating that,
that security or any such rights or interests have, by virtue of this Part, be-
come the property of the amalgamated company, shall, notwithstanding any
other enactment or rule of law or the provisions of any instrument, register
the amalgamated company as the holder of that security or as the person
entitled to such rights or interests, as the case may be.

252. Powers of Court in other cases

(1) Where the Court is satisfied that giving effect to an amalgamation
proposal would unfairly prejudice a shareholder or creditor of an amalgamat-
ing company or a person to whom an amalgamating company is under an
obligation, it may, on the application made by the person at any time before
the date on which the amalgamation becomes effective, make any order it
thinks fit in relation to the proposal, and may, without limiting the generality
of this subsection, make an order—

(a)  directing that effect shall not be given to the proposal;

(b) modifying the proposal in such manner as may be specified in
the order;

(c) directing the company or its Board to reconsider the proposal or
any part of it.

(2) An order made under subsection (1) may be made on such conditions
as the Court thinks fit.

PART XVII - COMPROMISES WITH CREDITORS

253. Interpretation of Part XVII
In this Part—

“compromise” means a compromise between a company and its credi-
tors, including a compromise —

(a) cancelling all or part of a debt of the company; or
(b)  varying the rights of its creditors or the terms of a debt; or

(c) relating to an alteration of a company’s constitution that affects
the likelihood of the company being able to pay a debt;

“creditor” includes—

(a) a person who, in a liquidation, is entitled to claim in accordance
with section 282 of the Companies Act 1984 that a debt is ow-
ing to that person by the company; and

(b) a secured creditor;

“proponent” means a person referred to in section 254 who proposes
a compromise in accordance with this Part.
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254. Compromise proposal

(1) Any of the persons specified in subsection (2) may propose a com-
promise under this Part where he has reason to believe that a company is, or
is likely to be, unable to pay its debts within the meaning of section 2 (11)
of the Companies Act 1984.

(2) The persons referred to in subsection (1) shall be—
(a) the Board of directors of the company;

(b)  a receiver appointed in relation to the whole or substantially the
whole of the assets and undertaking of the company;

(c) a liquidator of the company; or

(d) with the leave of the Court, any creditor or shareholder of the
company.

(3) Where the Court grants leave to a creditor or shareholder under sub-
section (2) (d), the Court may make an order directing the company to sup-
ply to the creditor or shareholder, within such time as may be specified, a list
of the names and addresses of the company’s creditors showing the
amounts owed to each of them or such other information as may be speci-
fied to enable the creditor or shareholder to propose a compromise.

255. Notice of proposed compromise

(1) The proponent shall compile, in relation to each class of creditors of
the company, a list of creditors known to the proponent who would be af-
fected by the proposed compromise, setting out—

(a) the amount owing or estimated to be owing to each of them;
and

(b) the number of votes which each of them is entitled to cast on a
resolution approving the compromise.

(2) The proponent shall give to each known creditor, the company, any
receiver or liquidator, and deliver to the Registrar for registration—

(a) notice of the intention to hold a meeting of creditors, or any 2 or
more classes of creditors, for the purpose of voting on the reso-
lution; and

(b) a statement—

(i) containing the name and address of the proponent and the
capacity in which the proponent is acting;

(i) containing the address and telephone number to which in-
quiries may be directed during normal business hours;

(iii) setting out the terms of the proposed compromise and the
reasons for it;

(iv) setting out the reasonably foreseeable consequences for
creditors of the company of the compromise being
approved;
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(v) setting out the extent of any interest of a director in the
proposed compromise;

(vi) explaining that the proposed compromise and any amend-
ment to it proposed at a meeting of creditors or any
classes of creditors shall be binding on all creditors, or on
all creditors of that class, if approved in accordance with
section 256; and

(vii) containing details of any procedure proposed as part of the
proposed compromise for varying the compromise follow-
ing its approval; and

(c) a copy of the list or lists of creditors referred to in subsec-
tion (1).

256. Effect of compromise

(1) A compromise, including any amendment proposed at the meeting,
shall be approved by creditors, or a class of creditors, where, at a meeting of
creditors or that class of creditors conducted in accordance with section 256
of the Companies Act 1984, the compromise, including any amendment, is
adopted in accordance with that section.

(2) A compromise, including any amendment, approved by creditors or a
class of creditors of a company in accordance with this Part is binding on the
company and on—

(a) all creditors; or

(b) where there is more than one class of creditors, on all creditors
of that class to whom notice of the proposal was given under
section 255.

(3) Where a resolution proposing a compromise, including any amend-
ment, is put to the vote of more than one class of creditors, it shall be pre-
sumed, subject to the resolution, that the approval of the compromise, in-
cluding any amendment, by each class is conditional on the approval of the
compromise, including any amendment, by every other class voting on the
resolution.

(4) The proponent shall give written notice of the result of the voting to
each known creditor, the company, any receiver or liquidator, and the
Registrar.

257. Variation of compromise

(1) A compromise approved under section 256 may be varied either—

(a) in accordance with any procedure for variation incorporated in
the compromise as approved; or

(b) by the approval of a variation of the compromise in accordance
with this Part which, for that purpose, shall apply with such
modifications as may be necessary as if any proposed variation
were a proposed compromise.
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(2) The provisions of this Part shall apply to any compromise that is var-
ied in accordance with this section.

258. Powers of Court

(1) On the application of the proponent or the company, the Court may—

(a)  give directions in relation to a procedural requirement under this
Part, or waive or vary any such requirement, where the Court is
satisfied of the justification so to do; or

(b)  order that, during a period specified in the order, beginning not
earlier than the date on which notice was given of the proposed
compromise and ending not later than 14 days after the date on
which notice was given of the result of the voting on it—

(i) proceedings in relation to a debt owing by the company be
stayed; or

(i) a creditor refrain from taking any other measure to enforce
payment of a debt owing by the company.

(2) Nothing in subsection (1) (b) affects the right of a secured creditor
during that period to take possession of, realise, or otherwise deal with,
property of the company over which that creditor has a charge.

(3) Where the Court is satisfied, on the application of a creditor of a
company who was entitled to vote on a compromise that—

(a) insufficient notice of the meeting or of the matter required to be
notified under section 255 (2) (b) was given to that creditor;

(b)  there was some other material irregularity in obtaining approval
of the compromise; or

(c) in the case of a creditor who voted against the compromise, the
compromise is unfairly prejudicial to that creditor, or to the class
of creditors to which that creditor belongs,

the Court may order that the creditor shall not be bound by the compromise
or make such other order as it thinks fit.

(4) An application under subsection (3) shall be made not later than
14 days after the date on which notice of the result of the voting was given to
the creditor.

259. Effect of compromise in liquidation of company

(1) Where a compromise is approved under section 256, the Court may,
on the application of —

(a)  the company;
(b) a receiver appointed in relation to property of the company; or

(c) with the leave of the Court, any creditor or shareholder of the
company,
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make such order as the Court thinks fit with respect to the extent, if any, to
which the compromise shall, where the company is put into liquidation, con-
tinue in effect and be binding on the liquidator of the company.

(2) Where a compromise is approved under section 256 and the company
is subsequently put into liquidation, the Court may, on the application of —

(a) the liquidator;
(b) a receiver appointed in relation to property of the company; or

(c) with the leave of the Court, any creditor or shareholder of the
company,

make such order as the Court thinks fit with respect to the extent, if any, to
which the compromise shall continue in effect and be binding on the liquida-
tor of the company.

260. Costs of compromise

Unless the Court orders otherwise, the costs incurred in organising and
conducting a meeting of creditors for the purpose of voting on a proposed
compromise —

(a) shall be met by the company;

(b) where incurred by a receiver or liquidator, are a cost of the re-
ceivership or liquidation; or

(c) where incurred by any other person, are a debt due to that per-
son by the company and, where the company is put into liquida-
tion, are payable in the order of priority required in the
liquidation.

PART XVIIl - APPROVAL OF ARRANGEMENTS, AMALGAMATIONS
AND COMPROMISES BY COURT

261. Interpretation of Part XVIII
In this Part—

“arrangement” includes a reorganisation of the share capital of a com-
pany by the consolidation of shares of different classes, or by the division
of shares into shares of different classes, or by both those methods;

“company” means—
(a) a company within the meaning of section 2;

(b) a foreign company that is registered on the foreign company
register;

“creditor” includes—

(a) a person who, in a liquidation, is entitled to claim that a debt is
owing to him by the company; and

(b) a secured creditor.
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262. Approval of arrangements, amalgamations and compromises

(1) Notwithstanding the provisions of this Act or the constitution of a
company, the Court may, on the application of a company or, with the leave
of the Court, any shareholder or creditor of a company, order that an ar-
rangement or amalgamation or compromise shall be binding on the company
and on such other persons or classes of persons as the Court may specify
and any such order may be made on such terms and conditions as the Court
thinks fit.

(2) Before making an order under subsection (1), the Court may, on the
application of the company or any shareholder or creditor or other person
who appears to the Court to be interested, or of its own motion, make any
one or more of the orders specified in subsection (3).

(3) The orders under subsection (2) shall be—

(a) an order that notice of the application, together with such infor-
mation relating to it as the Court thinks fit, be given in such form
and in such manner and to such persons or classes of persons as
the Court may specify;

(b)  an order directing the holding of a meeting or meetings of share-
holders or any class of shareholders or creditors or any class of
creditors of a company to consider and, if thought fit, to ap-
prove, in such manner as the Court may specify, the proposed
arrangement or amalgamation or compromise and, for that pur-
pose, may determine the shareholders or creditors that consti-
tute a class of shareholders or creditors of a company;

(c) an order requiring that a report on the proposed arrangement or
amalgamation or compromise be prepared for the Court by a
person specified by the Court and, if the Court thinks fit, be
supplied to the shareholders or any class of shareholders or
creditors or any class of creditors of a company or to any other
person who appears to the Court to be interested;

(d) an order as to the payment of the costs incurred in the prepara-
tion of any such report;

(e) an order specifying the persons who shall be entitled to appear
and be heard on the application to approve the arrangement or
amalgamation or compromise.

(4) An order made under this section shall have effect on and from the
date specified in the order.

(5) The Board of the company shall, within 14 days of an order made by
the Court, ensure that a copy of the order is filed with the Registrar for
registration.

263. Court may make additional orders

(1) Subject to section 262, the Court may, for the purpose of giving ef-
fect to any arrangement or amalgamation or compromise approved under
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that section, either by the order approving the arrangement or amalgamation
or compromise, or by any subsequent order, provide for, and prescribe terms
and conditions relating to—

(a) the transfer or vesting of real or personal property, assets,
rights, powers, interests, liabilities, contracts, and engagements;

(b)  the issue of shares, securities, or policies of any kind;
(c)  the continuation of legal proceedings;
(d)  the liquidation of any company;

(e) the provisions to be made for persons who voted against the
arrangement or amalgamation or compromise at any meeting
called in accordance with any order made under subsection (2)
of that section or who appeared before the Court in opposition
to the application to approve the arrangement or amalgamation
or compromise; or

(f) such other matters that are necessary or desirable to give effect
to the arrangement or amalgamation or compromise.

(2) Within 14 days of an order being made by the Court, the Board of the
company shall ensure that a copy of the order is filed with the Registrar for
registration.

264. Parts XVI and XVII not affected

The Court may—

(a) approve an amalgamation under section 262 even though the
amalgamation could be effected under Part XVI; or

(b)  approve a compromise under section 262 even though the com-
promise could be approved under Part XVII.

265. Application of section 259

The provisions of section 259 shall apply with such modifications as may
be necessary in relation to any compromise approved under section 263.

PART XIX — ALTERATION IN NATURE OF COMPANIES

266. Conversion of company limited by shares to company limited by
guarantee

(1) A company limited by shares may be converted to a company limited
by guarantee without a share capital where—

(a) there is no unpaid liability on any of its shares;

(b)  all its members agree in writing to the conversion and to the vol-
untary surrender to the company for cancellation of all the
shares held by them immediately before the conversion;
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(c) a new constitution appropriate to a company limited by guaran-
tee is filed; and

(d)  the total liability of the members to contribute to the assets of
the company, in the event of its being wound up, is not less
than 10,000 rupees.

(2) Where—

(a) a copy of the new constitution and of the special resolution
adopting them; and

(b) a declaration by a director and the Secretary of the company
stating that the requirements of subsection (1) have been com-
plied with,

are filed, the Registrar shall, subject to the other provisions of this Act, issue
a certificate of the conversion.

(3) The conversion of a company under this section shall—
(a) take effect on the issue of the certificate;

(b)  operate so that all shares are deemed to have been validly sur-
rendered and cancelled notwithstanding anything in Part VII;

(c) have effect so that every member who has not agreed to con-
tribute to the assets of the company in the event of its being
wound up shall cease to be a member; and

(d) not affect any right or obligation of the company except as oth-
erwise provided in this section or render defective any proceed-
ings by or against the company.

267. Conversion of limited and unlimited companies

(1) An unlimited company may convert to a limited company by passing
a special resolution to that effect and by making any necessary amendments
to its constitution and filing with the Registrar a copy of the resolution.

(2) A limited company may convert to an unlimited company by passing
a unanimous resolution to that effect and filing with the Registrar a copy of
the resolution.

(3) Where a company has complied with subsection (1) or (2), the Regis-
trar shall, subject to the other provisions of this Act, issue to the company a
new certificate confirming the conversion and cancel the previous certificate
of incorporation.

(4) The conversion of a company under this section shall—
(a)  take effect on the issue of the certificate; and

(b) not affect the identity of the company or any right or obligation
of the company or render defective any proceedings by or
against the company.
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268. Conversion of public companies and private companies

(1) A public company that has not for the time being more than
25 members may convert to a private company by filing with the Registrar—

(a) a copy of a special resolution passed to that effect; and

(b) a declaration by a director or Secretary of the company stating
the full names, addresses and descriptions of all the members,
and the number of shares held by each of them respectively.

(2) A private company may, subject to its constitution, convert to a pub-
lic company by filing with the Registrar a copy of a special resolution passed
to that effect.

(3) Where a company has complied with subsection (1) or (2), the Regis-
trar shall issue to the company a new certificate, in such form as the Regis-
trar may determine, confirming the conversion and cancel the previous certif-
icate of incorporation.

(4) The conversion of a company under this section shall—
(a) take effect on the issue of the certificate; and

(b)  not affect the identity of the company or any right or obligation
of the company or render defective any proceedings by or
against the company.

[S. 268 amended by s. 10 (i) of Act 9 of 2015 w.e.f. 14 May 2015.]

PART XX - COMPANIES LIMITED BY GUARANTEE

269. Provisions of Act not applicable to company limited by guarantee

(1) Subject to subsection (2), Part VII, sections 91 (3) (b) and (c), 92 (1)
and (3), 95, 108 to 113, 154 to 157, Part XVI and section 223 (5) shall not
apply to a company limited by guarantee without a share capital.

(2) The provisions of this Act other than those referred to in subsec-
tion (1) shall apply to a company limited by guarantee without a share capital
with all necessary modifications, as if—

(a) the company were a company limited by shares;
(b) references to shareholders were references to members;

(c) references to the share register were references to the register
of members.

(3) The annual return of a company limited by guarantee shall contain
such matters as may be prescribed.

(4) A company limited by guarantee may, by delivering to the Registrar
an application containing the matters required by section 23 (1) (c) (iii), (v)
and (vii) and (2) (d) and (i), be registered as a company limited by both
shares and guarantee and, where the Registrar is satisfied that the applica-
tion complies with the Act, the Registrar shall, upon payment of the
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prescribed fee, issue a certificate of incorporation of the company as a com-
pany limited by both shares and guarantee and shall cancel the previous cer-
tificate of incorporation.

(5) (a) A company limited by shares and guarantee may apply to the
Registrar to be converted into a company limited by shares.

(b) An application under paragraph (a) shall be accompanied by —

(i) a copy of a special resolution to that effect passed by the share-
holders of the company;

(ii) a declaration by a director or the Secretary of the company to
the effect that the members of the company have no objection
to the conversion;

(iii) a document signed by a director of the company setting out the
terms of the conversion;

(iv) a certificate signed by the directors of the company stating that,
upon conversion, the company is able to satisfy the solvency
test; and

(v) the documents, particulars and declaration referred to in sec-
tion 23 (1) (c) (vii) and (2) (d) and {i).

(c) Where the Registrar is satisfied that the application complies with
the Act, he shall, on payment of the prescribed fee, issue a certificate of in-
corporation of the company as a company limited by shares and shall cancel
the previous certificate of incorporation.

[S. 269 amended by s. 4 (p) of Act 20 of 2002 w.e.f. 1 December 2001; s. 3 (c) of
Act 28 of 2004 w.e.f. 26 August 2004.]

PART XXI - PRIVATE COMPANIES

270. Provisions relating to private company
A private company —

(a) shall not have more than 25 shareholders provided that where
2 or more of its shareholders hold one or more shares jointly
they shall be deemed to be one shareholder and provided further
that, in computing the number 25, no account shall be taken of
persons who are in the employment of the company, and who,
having been formerly in the employment of the company were
while in that employment and have continued, after the determi-
nation of that employment, to be members of the company;

(b) shall not make any offer to the public to subscribe for its shares
or debentures;

(c) may provide in its constitution that the right to transfer its
shares is restricted;

(d) may dispense with the holding of shareholders meetings if reso-
lutions, which would otherwise require the holding of a meeting,
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are passed by means of entry in the minute book of the com-
pany under section 117 or by a unanimous resolution under sec-
tion 106;

(e) subject to its constitution, may remove a director from office by
special resolution under section 138 (2);

(f) which is a small private company shall not, pursuant to sec-
tion 63 (1), be required to appoint a company Secretary;

(g) which is a small private company shall not, pursuant to sec-
tion 209, be required to appoint an auditor;

(h) which is a small private company shall, pursuant to sec-
tion 215 (3), be required to file with the Registrar a financial
summary or its financial statements in accordance with sec-
tion 211;

(i) which is a small private company shall not, pursuant to sec-
tion 211, be required to prepare and present its accounts in ac-
cordance with the International Accounting Standards;

(j) may dispense with the provision of an annual report by unani-
mous resolution under section 218; or

(k) may by unanimous agreement among the shareholders dispense
with the observance of any of the matters referred to in sec-
tion 272.

[S. 270 amended by s. 4 (q) of Act 20 of 2002 w.e.f. 1 December 2001.]

271. Private companies need not keep interests register

(1) A private company may, by unanimous resolution of its shareholders,
dispense with the need to keep an interests register.

(2) The provisions of this Act which require any matter to be entered in
the interests register shall not apply to a private company while a resolution
under subsection (1) is in force.

(3) A resolution under subsection (1) shall cease to have effect where
any shareholder gives notice in writing to the company that he requires the
company to keep an interests register.

272. Unanimous agreement by shareholders

(1) Where all shareholders of a private company agree to or concur in
any action which has been taken or is to be taken by the company —

(a) the taking of that action is deemed to be validly authorised by
the company, notwithstanding any provision in the constitution
of the company; and

(b) the provisions of this Act referred to in the Eleventh Schedule
shall not apply in relation to that action.
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(2) Without limiting the matters which may be agreed to or concurred in
under subsection (1), that subsection shall apply where all the shareholders
of a private company agree to or concur in—

(a)  the issue of shares by the company;
(b)  the making of a distribution by the company;
(c) the repurchase or redemption of shares in the company;

(d)  the giving of financial assistance by a company for the purpose
of, or in connection with, the purchase of shares in the
company;

(e) the payment of remuneration to a director (or member in the
case of a small private company) or the making of a loan to a di-
rector (or member) or the conferral of any other benefit on a di-
rector (or member);

(f) the making of a contract between an interested director (or
member in the case of a small private company) and the
company;

(g)  the entry into a major transaction; or

(h)  the ratification after the event of any action which could have
been authorised under this section.

(3) Where—
(a) a distribution is made by a company under this section; and

(b) as a consequence of the making of the distribution, the company
fails to satisfy the solvency test,

the distribution is deemed not to have been validly made.

(4) A distribution to a shareholder which is deemed not to have been val-
idly made may be recovered by the company from the shareholder unless—

(a)  the shareholder received the distribution in good faith and without
knowledge of the company’s failure to satisfy the solvency test;

(b)  the shareholder has altered his position in reliance on the validity
of the distribution; and

(c) it would be unfair to require repayment in full or at all.

(5) Where reasonable grounds did not exist for believing that the com-
pany would satisfy the solvency test after the making of a distribution which
is deemed not to have been validly made, each shareholder who agreed to or
concurred in the making of the distribution is personally liable to the com-
pany to repay to the company so much of the distribution as is not able to
be recovered from the shareholders to whom the distribution was made.

(6) Where in an action brought against a shareholder under subsection (4)
or (5), the Court is satisfied that the company could, by making a distribution
of a lesser amount, have satisfied the solvency test, the Court may—

(a) permit the shareholder to retain; or
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(b) relieve the shareholder from liability in respect of,

an amount equal to the value of any distribution that could properly have
been made.

(7) Notwithstanding any other provisions of this Act, all the shareholders
or members of a private company may, by agreement in writing, restrict in
whole or in part the discretion and powers of the directors of the company to
manage the business and affairs of the company and may confer on any per-
son who is a party to such agreement, whether or not a shareholder, a mem-
ber or director of the company, such powers and discretions as they think fit.

(8) A person who is a party to a unanimous shareholder agreement under
subsection (7) on whom such powers and discretions are conferred shall
have, to the extent that such agreement so provides, all the rights, powers
and duties incurred in relation to the exercise of such rights, powers and du-
ties all the liabilities of a director of the company under this Act and the di-
rector or directors concerned shall, to such extent and, subject to sec-
tion 131 (2), be relieved of their duties and liabilities.

(9) Where a person who is a holder or registered owner of all the issued
shares of a private company makes a declaration in writing that restricts in
whole or in part the discretion and powers of that director to manage the
business and affairs of the company, the declaration shall be deemed to be a
unanimous shareholder agreement.

(10) A unanimous shareholder agreement under subsection (7) shall not
have effect until all the directors of the company, and in the case of a com-
pany holding a Category 1 Global Business Licence, its management company
and in the case of a company holding a Category 2 Global Business Licence,
its registered agent shall have been notified of its contents, and notice of the
entry into of the agreement and its effect has been given to the Registrar.

(11) Nothing in subsections (7) to (10) shall operate to relieve persons
who are directors of the company of their obligations to file any return or
notice with the Registrar required by this Act.

PART XXII - FOREIGN COMPANIES

273. Application of Part XXII

This Part shall apply to a foreign company only if it has a place of busi-
ness or is carrying on business in Mauritius.

274. Meaning of “carrying on business”

For the purposes of this Part—

(a) a reference to a foreign company carrying on business in Mauri-
tius includes a reference to the foreign company —

(i) establishing or using a share transfer office or a share reg-
istration office in Mauritius; or
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(i) administering, managing, or dealing with property in Mauri-
tius as an agent, or personal representative, or trustee, and
whether through its employees or an agent or in any other
manner;

(b) a foreign company shall not be held to carry on business in Mau-
ritius merely because in Mauritius it—

(i) is or becomes a party to a legal proceeding or settles a le-
gal proceeding or a claim or dispute;

(i)  holds meetings of its directors or shareholders or carries on
other activities concerning its internal affairs;

(iii)  maintains a bank account;

(iv) effects a sale of property through an independent
contractor;

(v) solicits or procures an order that becomes a binding con-
tract only if the order is accepted outside Mauritius;

(vi) creates evidence of a debt or creates a charge on property;

(vii) secures or collects any of its debts or enforces its rights in
relation to securities relating to those debts;

(viii) conducts an isolated transaction that is completed within a
period of 31 days, not being one of a number of similar
transactions repeated from time to time; or

(ix) invests its funds or holds property.

275. Availability of name before carrying on business

(1) A foreign company shall not carry on business in Mauritius on or after
1 December 2001 unless the name of the foreign company is available.

(2) Subsection (1) shall not apply to a foreign company that, immediately
before 1 December 2001, is registered under Part XII of the Companies Act.

(3) A foreign company registered under this Part that carries on business
in Mauritius shall not change its name unless the name is available.

(4) Sections 33, 34 and 35 shall apply, subject to any necessary modifi-
cations to the reservation of the name, if any, of a foreign company, includ-
ing reservation on a change of name, if any, in the same way as they apply
to the registration of companies under this Act and to the change of names
of companies registered under this Act.

(5) Where a foreign company contravenes this section, the company and
every director of the company shall commit an offence and shall, on convic-
tion, be liable to a fine not exceeding 200,000 rupees.

[S. 275 amended by s. 4 (d) of Act 20 of 2002 w.e.f. 10 August 2002;
s. 4 (f) of Act 21 of 2006 w.e.f. 1 October 2006.]
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276. Registration of foreign companies

(1) Every foreign company shall, within one month after it establishes a
place of business or commences to carry on business in Mauritius, file with
the Registrar—

(a) a duly authenticated copy of the certificate of its incorporation
or registration in its place of incorporation or origin or a docu-
ment of similar effect;

(b) a duly authenticated copy of its constitution, charter, statute or
memorandum and articles or other instrument constituting or de-
fining its constitution;

(c) a list of its directors containing similar particulars with respect to
directors as are, by this Act, required to be contained in the reg-
ister of the directors, managers and secretaries of a company;

(d)  where the list includes directors resident in Mauritius who are
members of the local Board of directors of the company, a
memorandum duly executed by or on behalf of the foreign com-
pany stating the powers of the local directors;

(e) a memorandum of appointment or power of attorney under the
seal of the foreign company or executed on its behalf in such
manner as to be binding on the company, stating the names and
addresses of 2 or more persons resident in Mauritius, not includ-
ing a foreign company, authorised to accept on its behalf service
of process and any notices required to be served on the
company;

(f) notice of the situation of its registered office in Mauritius and,
unless the office is open and accessible to the public during or-
dinary business hours on each day, other than Saturdays and
public holidays, the days and hours during which it is open and
accessible to the public; and

(g) a declaration made by the authorised agents of the company.

(2) Where a memorandum of appointment or power of attorney filed un-
der subsection (1) (e) is executed by a person on behalf of the company, a
duly authenticated copy of the deed or document by which that person is
authorised to execute the memorandum of appointment or power of attorney
shall be filed.

(3) Where a foreign company has complied with subsection (1), the Reg-
istrar shall, subject to section 12 (2), register the company under this Part
and shall issue a certificate in such form as the Registrar may determine.

[S. 276 amended by s. 10 (j) of Act 9 of 2015 w.e.f. 14 May 2015.]

277. Registered office and authorised agents

(1) A foreign company shall have a registered office in Mauritius to which
all communications and notices may be addressed and which shall be open
and accessible to the public for not less than 4 hours on every day other
than a Saturday or a public holiday.
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(2) An authorised agent shall, until he ceases to be such in accordance
with subsection (4)—

(a)  continue to be the authorised agent of the company;

(b)  be answerable for the doing of all such acts, matters and things
as are required to be done by the company by or under this Act.

(3) A foreign company or its authorised agent may file with the Registrar
a written notice stating that the authorised agent has ceased to be the
authorised agent or shall cease to be the authorised agent on a date speci-
fied in the notice.

(4) The authorised agent in respect of whom the notice has been filed
shall cease to be an authorised agent—

(a) on the expiry of a period of 21 days after the date of filing of the
notice or on the date of the appointment of another authorised
agent, the memorandum of whose appointment has been filed in
accordance with subsection (5), whichever is earlier; or

(b) where the notice states a date on which he is to so cease and
the date is later than the expiry of that period, on that date.

(5) Where an authorised agent ceases to be the authorised agent and the
company is then without an authorised agent in Mauritius, the company
shall, where it continues to carry on business or has a place of business in
Mauritius, within 21 days after the authorised agent ceased to be one, ap-
point an authorised agent.

(6) On the appointment of a new authorised agent, the company shall file
with the Registrar a memorandum of the appointment in accordance with
section 276 (1) and, if not already filed in pursuance of section 276 (2), a
copy of the deed or document or power of attorney referred to in that
subsection.

278. Return of alterations

(1) Where any change or alteration is made in—

(a) the constitution, charter, statutes, memorandum or articles or
other instrument filed;

(b)  the directors;
(c)  the authorised agents or the address of an authorised agent;

(d)  the situation of the registered office in Mauritius or of the days
or hours during which it is open and accessible to the public;

(e)  the address of the registered office in its place of incorporation
or origin;

(f) the name of the company; or

(g) the powers of any directors resident in Mauritius who are mem-
bers of the local Board of directors,
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the foreign company shall, within one month, file with the Registrar particu-
lars of the change or alteration.

(2) Where a foreign company increases its authorised share capital, it
shall, within one month, file with the Registrar a notice of the amount from
which and of the amount to which it has been so increased.

(3) Where a foreign company not having a share capital increases the
number of its members beyond the registered number it shall, within one
month, file with the Registrar a notice of the increase.

(4) Where an order is made by a Court under any law in force in the
country in which a foreign company is incorporated which corresponds to
orders made under Parts XVI, XVII and XVIIlI, the company shall, within one
month, file with the Registrar a copy of the order.

279. Registrar’s certificate

On the registration of a foreign company under this Part or the filing with
the Registrar of particulars of a change or alteration in a matter referred to in
section 278 (1) (a), (c), or (f) the Registrar shall issue a certificate to that
effect.

280. Validity of transactions not affected

A failure by a foreign company to comply with section 337 or 338 shall
not affect the validity or enforceability of any transaction entered into by the
foreign company.

281. Balance sheet

(1) Subject to the other provisions of this section, a foreign company shall,
within 3 months of its annual meeting of shareholders, file with the Registrar—

(a) a copy of its balance sheet made up to the end of its last pre-
ceding accounting period in such form and containing such par-
ticulars and accompanied by copies of such documents as the
company is required to annex, attach or send with its balance
sheet by the law for the time being applicable to that company
in the place of its incorporation or origin; and

(b) a declaration certifying that the copies are true copies of the
documents so required.

(2) (a) Where the Registrar is of the opinion that the balance sheet and
other documents referred to in subsection (1) do not sufficiently disclose the
company’s financial position, he may by written notice to the company require
the company to file a balance sheet within such period, in such form and con-
taining such particulars and to annex thereto such documents as he requires.

(b) Nothing in paragraph (a) shall authorise the Registrar to require a
balance sheet to contain any particulars, or the company to annex, attach or
to send, any document, that would not be required to be furnished if the
company were a public company.
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(3) Where a foreign company is not required by the law of the place of its
incorporation or origin to hold an annual meeting of shareholders and prepare a
balance sheet, the company shall prepare and file with the Registrar a balance
sheet within such period, in such form and containing such particulars and an-
nex thereto such documents as the directors of the company would have been
required to prepare or obtain if the company were a public company.

(4) Subject to subsection (6), a foreign company shall, in addition to the
balance sheet and other documents required to be filed by subsections (1),
(2) and (3), file its financial statements which shall comply with the Interna-
tional Accounting Standards, fairly showing the assets employed in, and li-
abilities arising out of, and its profit or loss arising out of, its operations con-
ducted in or from Mauritius.

(5) The financial statements referred to in subsection (4) shall be filed
with the Registrar within 6 months after the end of the accounting period of
the company.

(6) (a) The company shall be entitled to make such apportionment of ex-
penses incurred in connection with operations or administration affecting
both Mauritius and elsewhere and to add such notes and explanations as in
its opinion are necessary or desirable in order to give a true and fair view of
the profit or loss of its operations in Mauritius.

(b) The Registrar may waive compliance with subsection (4) in rela-
tion to any foreign company where he is satisfied that—

(i) it is impracticable to comply with this subsection having regard
to the nature of the company’s operations in Mauritius;

(ii) it would be of no real value having regard to the amount in-
volved;

(iii) it would involve expense unduly out of proportion to its value; or

(iv) it would be misleading or harmful to the business of the com-
pany or to any related corporation.

(7) The financial statements referred to in subsection (4) shall be deemed
to have been duly audited for the purpose of that subsection where it is ac-
companied by a qualified auditor’s report which complies, so far as is practi-
cable, with section 205.

282. Notice by foreign company of particulars of its business in Mauritius

A foreign company shall file with the Registrar in each year at the time a
copy of its balance sheet is filed, a notice containing particulars with respect
to the business being carried out by the company in Mauritius.

283. Name and country of incorporation

(1) Except with the written consent of the Minister, a foreign company
shall not be registered by a name or an altered name that, in the opinion of
the Registrar, is undesirable or is a name, or a name of a kind, that he has
directed the Registrar not to accept for registration.
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(2) No foreign company shall use in Mauritius any name other than that
under which it is registered.

(3) A foreign company shall—

(a) conspicuously exhibit outside its registered office and every
place of business established by it in Mauritius, its name and the
place where it is formed or incorporated;

(b) cause its name and the place where it is formed or incorporated
to be stated on all its bill heads and letter paper and in all its no-
tices, prospectuses and other official publications; and

(c) where the liability of its members is limited, unless the last word
of its name is the word “Limited” or “Limitée” or the abbrevia-

tion “Ltd” or “Ltée” cause notice of the fact—

(i) to be stated in legible characters in every prospectus is-
sued by it and in all its bill heads, letter paper, notices, and
other official publications in Mauritius; and

(i) except in the case of a banking company, to be exhibited
outside its registered office and every place of business es-
tablished by it in Mauritius.

(4) Where the name of a foreign company is indicated on the outside of
its registered office or any place of business established by it in Mauritius or
on any of the documents referred to in subsection (3) in characters or in any
other way than by the use of Romanised letters, the name of the company
shall also be exhibited outside such office or place of business or stated on
such document in Romanised letters not smaller than any of the characters
so exhibited or stated on the relevant office, place of business or document.

284. Service of notices

Any document required to be served on a foreign company shall be
deemed to have been served —

(a) if addressed to the foreign company and left at or sent by post
to its registered office in Mauritius;

(b) if addressed to an authorised agent and left at or sent by post to
his registered address; or

(c) in the case of a foreign company which has ceased to maintain a
place of business in Mauritius, if addressed to the foreign com-
pany and left at or sent by post to its registered office in the
place of its incorporation.

285. Branch registers

(1) Subject to the other provisions of this section, a foreign company
which has a share capital and has a shareholder resident in Mauritius shall
keep at its registered office in Mauritius or at some other place in Mauritius a
branch register for the purpose of registering shares of shareholders resident
in Mauritius who apply to have the shares registered therein.
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(2) The company shall not be obliged to keep a branch register until after
the expiry of 2 months from the receipt by it of a written application by a
shareholder resident in Mauritius for registration of his shares.

(3) This section shall not apply to a foreign company which by its consti-
tution prohibits an invitation to the public to subscribe for shares in the
company.

(4) (a) Every branch register shall be kept in the manner provided by sec-
tion 91 and any transfer shall be effected in the same manner.

(b) Every transfer registered at its registered office in Mauritius shall
be binding on the company and the Court shall have the same powers in re-
lation to rectification of the register as it has under section 95.

(5) Where a foreign company opens a branch register, it shall, within
14 days of the date the branch register is opened, file with the Registrar a
notice to that effect specifying the address where the register is kept.

(6) Where any change is made in the place where the register is kept or
where the register is discontinued, the company shall, within 14 days of the
date of the change, file with the Registrar a notice to that effect.

(7) Where a company or corporation is entitled under a law of the place
of incorporation of a foreign company corresponding with section 183 of the
Companies Act 1984 to give notice to a dissenting shareholder in that for-
eign company that it desires to acquire any of his shares registered on a
branch register kept in Mauritius, this section shall cease to apply to that
foreign company until—

(a) the shares have been acquired; or

(b)  the company or corporation has ceased to be entitled to acquire
the shares.

(8) On application made in that behalf by a member resident in Mauritius,
the foreign company shall register in its branch register the shares held by a
member which are registered in any other register kept by the company.

(9) On application made in that behalf by a member holding shares regis-
tered in a branch register, the foreign company shall remove the shares from
the branch register and register them in such other register within Mauritius
as is specified in the application.

(10) Sections 225 to 228 shall, with such adaptations and modifications
as may be necessary, apply respectively to the inspection and the closing of
the register.

(11) Sections 91 to 95 shall, with such adaptations and modifications as
may be necessary, apply with respect to the transfer of shares on, and the
rectification of, the branch register.

(12) A branch register shall be prima facie evidence of any matters under
this Part directed or authorised to be inserted therein.
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(13) A certificate under the seal of a foreign company or signed by a di-
rector of the company specifying any shares held by any shareholder of that
company and registered in the branch register shall be prima facie evidence
of the title of the shareholder to the shares and the registration of the shares
in the branch register.

286. Cessation of business in Mauritius

(1) Where a foreign company ceases to have a place of business or to
carry on business in Mauritius, it shall, within 7 days of the date of the ces-
sation, file with the Registrar a notice to that effect, and as from the day on
which the notice is filed, its obligation to file any document other than a
document that ought to have been filed shall cease, and the Registrar shall,
on the expiry of 3 months after the filing of the notice, remove the name of
the company from his register.

(2) Where a foreign company goes into liquidation or is dissolved in its
place of incorporation or origin—

(a) every person who immediately before the commencement of the
liquidation proceedings was an authorised agent shall, within one
month after the commencement of the liquidation or the dissolu-
tion, file or cause to be filed with the Registrar a notice to that
effect and, where a liquidator is appointed, notice of the ap-
pointment; and

(b)  the liquidator shall, until a liquidator for Mauritius is appointed by
the Court, have the powers and functions of a liquidator for
Mauritius.

(3) A liquidator of a foreign company appointed for Mauritius by the
Court or a person exercising the powers and functions of such a liquidator—

(a) shall before any distribution of the foreign company’s assets is
made, by advertisement in a newspaper circulating generally in
each country where the foreign company had been carrying on
business before the liquidation and where no liquidator has been
appointed for that place, invite all creditors to make their claims
against the foreign company within a reasonable time before the
distribution;

(b)  shall not, subject to subsection (7), without leave of the Court,
pay out any creditor to the exclusion of any other creditor;

(c) shall, unless the Court otherwise directs, only recover and realise
the assets of the foreign company in Mauritius and shall, subject
to paragraph (b) and to subsection (7), pay the net amount so
recovered and realised to the liquidator of that foreign company
for the place where it was formed or incorporated after paying
any debts and satisfying any liabilities incurred in Mauritius by
the foreign company.

lIssue 1] C35 - 172



Revised Laws of Mauritius

(4) Where a foreign company has been wound up so far as its assets in
Mauritius are concerned and there is no liquidator for the place of its
incorporation or origin, the liquidator may apply to the Court for directions as
to the disposal of the net amount recovered under subsection (3).

(5) On receipt of a notice from an authorised agent that the company has
been dissolved, the Registrar shall remove the name of the company from his
register.

(6) Where the Registrar has reasonable cause to believe that a foreign
company has ceased to carry on business or to have a place of business in
Mauritius, Part XXVI shall, with such adaptations and modifications as may
be necessary, apply to a foreign company as they apply to a company.

(7) Section 283 of the Companies Act 1984 shall, with such adaptations
and modifications as may be necessary, apply to a foreign company as it
applies to a company under this Act.

PART XXIIl — LIMITED LIFE COMPANIES

287. Registration as limited life company

(1) An application may be made to the Registrar for the registration of a
company as a limited life company at the time of incorporation, or at the
time of applying for continuation under Part XXV or at any other time after
incorporation or registration by way of continuation.

(2) An application in respect of a company to which a certificate of
incorporation under section 24 or a certificate of registration by way of
continuation under section 299 has been issued, shall be accompanied by a
certified copy of the relevant extract of its constitution limiting the life or
duration of the company to a period not exceeding 50 years from the date of
incorporation or, where necessary of a resolution of the company altering its
constitution for that purpose.

(3) The Registrar shall register the company to which the application
refers as a limited life company where immediately on incorporation or
registration—

(a) the company satisfies the requirements of section 289;
(b)  the company has at least one subscriber or shareholder; and

(c)  the constitution of the company limits the life of the company
to a period not exceeding 50 years from the date of its
incorporation.

(4) On registering a company as a limited life company, the Registrar
shall certify in the certificate of incorporation issued under section 25 or in
the certificate of registration by way of continuation issued under
section 299 that the company is registered as a limited life company, stating
the date of the registration.

[S. 287 amended by s. 5 (d) of Act 18 of 2008 w.e.f. 19 July 2008.]
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288. Maximum duration of limited life company

A limited life company may by resolution alter its constitution extending
the duration of the company to such period or periods not exceeding in
aggregate 150 years from the date of the incorporation of the company.

289. Contents of constitution

(1) The constitution of a limited life company may—

(a)

(b)

(c)

(d)

(e)

(f)

prohibit the transfer of any share or other interest of a
shareholder of the company absolutely or may provide that the
transfer of any share or other interest of a shareholder requires
either the unanimous resolution of all the members, or a
resolution passed by such proportion of the shareholders as the
constitution may specify;

distinguish for the purpose of paragraph (a) between various
interests in the company, such as an interest in the profits of the
company, an interest in the capital of the company, or an
interest in management of the company;

provide that a person shall cease to be a shareholder of the
company upon the happening of any one or more of the events
specified in the constitution, and may further provide that the
rights of such former shareholders shall be Ilimited to an
entitlement to receive such value for their shares in the company
as may be determined by the constitution;

provide that the affairs of the company may be managed by its
shareholders in their capacity as such, or by some person
designated as manager with such rights, powers and duties as
may be specified in the constitution;

designate a person to be the liquidator of the company in the
event of the company being in dissolution by operation of
section 290;

provide that where the company dissolves by virtue of
section 290 (1) (c)—

(i) the liquidator designated in the constitution shall discharge
any liabilities existing immediately before dissolution and
distribute any surplus assets remaining after dissolution
among the former shareholders according to their
respective rights;

(i) any one or more of the shareholders of the dissolved
company may retain the assets of the company and
continue its business as a new enterprise not incompatible
with the provisions of this Act and any shareholders who
do not wish to continue in the new enterprise shall be
entitled to receive such value for their share in the
dissolved company as may be determined by the
constitution;
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(g)  provide that a shareholder shall be liable generally to the credi-
tors of the company, or that a shareholder shall be liable upon
dissolution of the company, after application of all the assets of
the company, to the creditors of the company and to other
shareholders for their unreturned capital.

290. Winding up of limited life company

(1) Notwithstanding Part Xl of the Companies Act 1984, a limited life
company shall be dissolved —

(a) when the period fixed for the duration of the company expires;

(b)  where the shareholders of the company pass a special resolution
requiring the company to be wound up and dissolved;

(c) where the constitution of the company so provides, upon the
happening of any one or more of the following events as are
stipulated in the constitution—

(i) the bankruptcy, death, insanity, retirement, resignation,
withdrawal, expulsion, termination, cessation or dissolution
of a shareholder;

(i) the transfer of any share or other interest in the company
in contravention of the constitution of the company;

(iii) the redemption, repurchase or cancellation of all the shares
of a shareholder of the company; or

(iv) the occurrence of any other event (whether or not relating
to the company or a shareholder) on which it is provided in
the constitution that the company is to be dissolved.

(2) (a) Where a limited life company dissolves by virtue of subsection (1)
and no administrator is designated to act in the constitution of the company,
the shareholders of the dissolved company shall by resolution appoint an
administrator for the purposes of the winding up, and if they fail to pass
such a resolution, the Court may appoint an administrator.

(b) In paragraph (a), “administrator” includes a director or such other
person as may be appointed by the Board of directors.

(3) Sections 251 (1) and 254 of the Companies Act 1984 shall not apply
to the winding up of a limited life company.

(4) Any reference to the passing of a resolution for the winding up of a
company in section 251 (4) to (7) and section 253 of the Companies Act
1984 shall be construed as including a reference to the happening of an
event causing a limited life company to dissolve.

(5) Any reference to a liquidator or the appointment of a liquidator in
sections 223 to 227 of the Companies Act 1984 inclusive shall be con-
strued as including a reference to a liquidator appointed in the constitution
of the company.

[S. 290 amended by s. 414 (1) (b) of Act 3 of 2009 w.e.f. 1 June 2009; s. 8 (f) of Act 20
of 2011 w.e.f. 16 July 2011.]
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291. Cancellation of registration

(1) A company shall cease to be a limited life company where—

(a)  the Registrar removes its name from the register under section 306;
or

(b)  the company passes a resolution to alter its constitution to pro-
vide for a period of duration for the company that exceeds or is
capable of exceeding 150 years from the date of its incorporation.

(2) On a company ceasing to be a limited life company —

(a) the Registrar shall, where the company has ceased to be a limited
life company by virtue of subsection (1) (b), on payment of the
prescribed fee, record the alteration on the certificate of incorpo-
ration in order to meet the circumstances of the case; and

(b)  the certificate issued by virtue of section 287 (4) ceases to have
effect.

(3) A resolution passed for the purpose of subsection (1) (b) has no
effect until a certificate of incorporation is issued by the Registrar under sub-
section (2) (a).

292. Definition of “transfer”

In this Part, “transfer”, in relation to any shares, means the transfer, sale,
assignment, mortgage, creation or permission to subsist of any pledge, lien,
charge or encumbrance over, grant of any option, interest or other rights in,
or other disposition of any such shares, any part thereof or any interest
therein, whether by agreement, operation of law or otherwise.

PART XXIV - DORMANT COMPANIES

293. Meaning of “dormant company”

(1) For the purposes of this Part, a company —

(a)  shall be a dormant company for any period during which no signifi-
cant accounting transaction occurs in relation to the company; and

(b)  shall cease to be a dormant company when any significant
accounting transaction occurs in relation to the company.
(2) In this Part—

(a) no significant accounting transaction shall be deemed to have
occurred unless it is a transaction which is required to be entered
in the accounting records of the company under section 193;

(b)  a significant accounting transaction shall not include —

(i) any transaction which arises under section 51 from the
issue to a subscriber, of shares in the company in respect
of the application for incorporation;

(i) the payment of bank charges, licence fees or any other
compliance costs.
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294. Company may be recorded in register as dormant company

(1) Where a company has—
(a) been dormant from the time of its formation; or
(b) has been dormant since the end of its previous accounting period,

and is not required to prepare group accounts for that period, the company
may, by a special resolution passed at a meeting of shareholders of the com-
pany at any time after copies of the annual accounts and reports for that
year have been duly sent to shareholders under section 219, declare itself to
be a dormant company.

(2) A company shall not declare itself to be a dormant company where it
is a company formed for the business of banking or insurance.

(3) The company shall, within 14 days of the passing of the special reso-
lution referred to in subsection (1), give notice to the Registrar of the passing
of that resolution and the Registrar shall, on receipt of that resolution for reg-
istration, record the company in the register as being a dormant company.

(4) Where a company which has declared itself to be a dormant company
under subsection (1) ceases to be dormant, the company shall, within
14 days of any significant accounting transaction taking place which has
resulted in the company ceasing to be dormant, give notice to the Registrar
that the company has ceased to be dormant.

(5) Where the Registrar receives a notice under subsection (4), he shall
enter in the register of companies the fact that the company has ceased to
be dormant.

295. Exemption available to dormant companies

Any company, which is recorded by the Registrar as being a dormant
company, shall, for so long as it continues to be a dormant company —

(a) be exempted from the requirement of having its accounts au-
dited under section 195; and

(b)  be exempted from the payment of the fee specified in item 1, 2,
4 or 5 of Part | of the Twelfth Schedule.

PART XXV - TRANSFER OF REGISTRATION

Sub-Part A - Registration and Continuation of Companies
Incorporated outside Mauritius as Companies under this Act

296. Registration and continuation of company incorporated outside
Mauritius

(1) A company incorporated under the laws of any country other than
Mauritius, may, where it is so authorised by the laws of that country, apply
to the Registrar to be registered as, and continue as, a company in Mauritius
as if it had been incorporated in Mauritius under this Act.
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(2) An application under subsection (1) shall be accompanied by —

(a)
(b)

(c)
(d)
(e)

(f)

(9)

(h)

a certified copy of the certificate of incorporation or other such
document that evidences the incorporation of the company;

a copy of the resolution authorising the continuation of the com-
pany in Mauritius;

a certified copy of the documents containing its constitution;
a statement of the charges on the company’s assets;

documentary evidence which satisfies the Registrar that the
conditions for registration under section 297 or 298, as the case
may be, have been complied with;

the documents and information that are required to incorporate a
company under Part lll;

documentary evidence which satisfies the Registrar that the
company is in good standing in the country of its incorporation
and in the countries in which it has any significant activity; and

such other document or information as may be required by the
Registrar.

(3) The Registrar may direct that a document that has been delivered to
the Registrar or registered under Part XXIl need not accompany the

application.

297. Companies incorporated outside Mauritius authorised to register

A company incorporated outside Mauritius shall not be registered as a
company under this Act unless—

(a)

(b)

(c)

the company is authorised to transfer its incorporation under the
law of the country in which it is incorporated;

the company has complied with the requirements of that law in
relation to the transfer of its incorporation; and

where that law does not require its shareholders, or a specified
proportion of them, to consent to the transfer of its incorpora-
tion—
(i) the transfer has been consented to by not less than 75 per
cent of its shareholders entitled to vote and voting in per-
son or by proxy at a meeting; and

(i) a notice specifying the intention to transfer the company’s
incorporation was given to the shareholders at least
21 days prior to the meeting.

298. Companies incorporated outside Mauritius that cannot be registered

(1) A company incorporated outside Mauritius shall not be registered as,
and continue as, a company under this Act where—

(a)

the company is in the process of winding up or liquidation;
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(b)  a receiver or manager has been appointed, whether by a Court
or not, in relation to the property of the company; or

(c)  there is a scheme or order in force in relation to the company
whereby the rights of the creditors are suspended or restricted.

(2) A company incorporated outside Mauritius shall not be registered as a
company under this Act unless that company would, immediately after
becoming registered under this Act, satisfy the solvency test.

299. Registration

(1) On receipt of a properly completed application and on being satisfied
that the requirements for registration under this Part have been complied
with, the Registrar shall—

(a) enter on the register of companies the particulars of the company
as set out in section 11; and

(b) issue a certificate of registration in such form as the Registrar
may determine.
(2) A certificate of registration of a company issued under this section is
conclusive evidence that—

(a) all the requirements of this Act as to registration have been
complied with; and

(b)  the company is registered under this Act as from the date of
registration specified in the certificate.
[S. 299 amended by s. 10 (j) of Act 9 of 2015 w.e.f. 14 May 2015.]

300. Effect of registration
(1) The registration of a company incorporated outside Mauritius under
this Act shall not—
(a)  create a new legal entity;

(b)  prejudice or affect the identity of the body corporate constituted
by the company or its continuity as a legal entity;
(c) affect the property, rights or obligations of the company; or

(d) affect proceedings by or against the company.

(2) Proceedings that could have been commenced or continued by or
against the company incorporated outside Mauritius before registration under
this Act may be commenced or continued by or against the company after
its registration under this Act.

Sub-Part B — Transfer of Registration of Companies
to Other Jurisdictions

301. Company may transfer incorporation

Subject to this Part, a company may be removed from the register of
companies for the purposes of becoming registered or incorporated under the
law in force in, or in any part of, another country.
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302. Application to transfer incorporation

(1) An application by a company for its removal from the register of
companies under section 301 shall be made in such form as the Registrar
may approve and shall be accompanied by —

(a) documentary evidence which satisfies the Registrar that sec-
tions 303 and 304 have been complied with;

(b)  documentary evidence which satisfies the Registrar that the re-
moval of the company from the register is not prevented by sec-
tion 305;

(c) written notice from the Commissioner of Income Tax and the
Commissioner for Value Added Tax that there is no objection to
the company being removed from the register;

(d) documentary evidence which satisfies the Registrar that the
company is to be incorporated under the law in force in another
country; and

(e) such other document or information as may be required by the
Registrar may require.
[S. 302 amended by s. 3 (d) of Act 28 of 2004 w.e.f. 26 August 2004.]

303. Approval of shareholders

A company shall not apply to be removed from the register of companies
under section 302 unless the making of the application has been approved
by special resolution.

304. Company to give public notice

A company shall not apply to be removed from the register of companies
under section 302 unless—

(a) the company gives public notice —

(i) stating that it intends, after the date specified in the no-
tice, which shall not be less than 28 days after the date of
the notice, to apply under section 302 for the company to
be removed from the register for the purposes of becoming
incorporated under the law in force in, or in any part of,
another country;

(i) specifying the country or part of the country under the law
of which it is proposed that the company shall be incorpo-
rated; and

(b)  the application is made after that date.

305. Companies that cannot transfer incorporation

(1) A company shall not be removed from the register of companies un-
der section 306 where—

(a)  the company is in liquidation or an application has been made to
the Court under section 216 of the Companies Act 1984 to put
the company into liquidation;
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(b)  a receiver or manager has been appointed, whether by a Court
or not, in relation to the property of the company;

(c) the company has entered into a compromise with creditors or
class of creditors under Part XVII or a compromise has been pro-
posed under that Part in relation to the company; or

(d) acompromise has been approved by the Court under Part XVII in
relation to the company or an application has been made to the
Court to approve a compromise under that Part.

(2) No company shall be removed from the register under section 306
unless the company, immediately before its removal, satisfies the solvency
test.

306. Removal from register

(1) Where the Registrar receives an application to remove a company
from the register and the application satisfies the requirements of this Sub-
part, the Registrar shall remove the company from the register.

(2) A company shall be removed from the register when a notice, signed
by the Registrar stating that the company has been removed from the regis-
ter, is registered under this Act.

307. Effect of removal from register

(1) The removal of a company from the register of companies under sec-
tion 306 shall not—

(a) prejudice or affect the identity of the body corporate that was
constituted under this Act or its continuity as a legal person;

(b)  affect the property, rights, or obligations of that body corporate; or
(c)  affect proceedings by or against that body corporate.

(2) Proceedings that could have been commenced or continued by or
against a company before the company was removed from the register under
section 306 may be commenced or continued by or against the body corpo-
rate that continues in existence after the removal of the company from the
register.

PART XXVI - REMOVAL FROM REGISTER OF COMPANIES

308. Removal from register

A company shall be removed from the register of companies when a no-
tice, signed by the Registrar stating that the company is removed from the
register, is registered under this Act.
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309. Grounds for removal from register

(1) Subject to this section, the Registrar shall remove a company from
the register of companies where—

(a)

(b)

(c)

(d)

(e)

the company is an amalgamating company, other than an amal-
gamated company, on the day on which the Registrar issues a
certificate of amalgamation under section 249 of this Act; or

the Registrar is satisfied that—

(i) the company has ceased to carry on business and there is no
other reason for the company to continue in existence; or

(i) the company has failed to pay its registration fees; or

(iii) the company has not filed its annual return as required un-
der section 223 (2); or

the company has been put into liquidation, and—
(i) no liquidator is acting; or

(i) the documents referred to in section 151 (3) of the Insol-
vency Act have not been sent or delivered to the Registrar
within 6 months of the date on which the liquidation of the
company is completed; or

the Registrar receives a request, in a form approved by him,
from—

(i) a shareholder authorised to make the request by a special
resolution of shareholders entitled to vote and voting on
the question; or

(ii) the Board or any other person, where the constitution of
the company so requires or permits,

that the company be removed from the register on any ground
specified in subsection (2); or

a liquidator sends or delivers to the Registrar the documents re-
ferred to in section 151 (4) of the Insolvency Act.

(2) A request that a company be removed from the register under sub-
section (1) (d) may be made on the grounds—

(a)

(b)

that the company has ceased to carry on business, has dis-
charged in full its liabilities to all its known creditors, and has
distributed its surplus assets in accordance with its constitution
and this Act; or

that the company has no surplus assets after paying its debts in
full or in part, and no creditor has applied to the Court under
section 102 of the Insolvency Act for an order putting the com-
pany into liquidation.

(3) A request that a company be removed from the register under sub-
section (1) (d) shall be accompanied by a written notice from the Director-
General of the Mauritius Revenue Authority stating that there is no objection
to the company being removed from the register.
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(4) The Registrar shall not remove a company from the register under
subsection (1) (b) unless—

(a)  the Registrar has given notice in accordance with section 310; and

(b) the company has satisfied the Registrar that it is carrying on
business or that reasons exist for the company to continue in ex-
istence; and

(c)  the Registrar—

(i) is satisfied that no person has objected to the removal un-
der section 312; or

(ii)  where an objection to the removal has been received, has
complied with section 313.

(5) The Registrar shall not remove a company from the register under
subsection (1) (c) or (e) unless—

(a)  the Registrar is satisfied that notice has been given in accord-
ance with section 310; and

(b)  the Registrar—

(i) is satisfied that no person has objected to the removal un-
der section 312; or

(ii) where an objection to the removal has been received, has
complied with section 313.

[S. 309 amended by s. 3 (e) of Act 28 of 2004 w.e.f. 26 August 2004; s. 7 (e) of Act 27 of
2013 w.e.f. 21 December 2013.]

310. Notice of intention to remove where company has ceased to carry on
business

(1) Before removing a company from the register under section 309 (1) (b),
the Registrar shall—

(a)  give notice to the company in accordance with subsection (2);

(b)  give notice of the matters set out in subsection (3) to any person
who is entitled to a charge registered under section 127; and

(c) give notice in the Gazette of the matters set out in subsec-
tion (3).

(2) The notice to be given under subsection (1) (a) shall—

(a)  state the section under, and the grounds on, which it is intended
to remove the company from the register; and

(b) state that, unless—

(i) by the date specified in the notice, which shall not be less
than 28 days after the date of the notice, the company sat-
isfies the Registrar by notice in writing that it is still carry-
ing on business or there is other reason for it to continue in
existence; or
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(i) the Registrar does not proceed to remove the company
from the register under section 313,

the company shall be removed from the register.
(3) The notice to be given under subsection (1) (b) and (c) shall specify —
(a)  the name of the company and its registered office;

(b)  the section under, and the grounds on, which it is intended to
remove the company from the register; and

(c)  the date by which an objection to the removal under section 309
shall be delivered to the Registrar, which shall not be less than
28 days after the date of the notice.

[S. 310 amended by s. 5 of Act 20 of 2009 w.e.f. 19 December 2009.]

311. Notice of intention to remove in other cases

(1) Where a company is to be removed from the register under sec-
tion 309 (1) (c), the Registrar shall give public notice of the matters set out
in subsection (4).

(2) Where a company is to be removed from the register under sec-
tion 309 (1) (d) or (e), the applicant, or the liquidator, as the case may be,
shall give public notice of the matters set out in subsection (4).

(3) Where a company is to be removed from the register under sec-
tion 309 (1) (c), the Registrar, or, where it is to be removed from the register
under section 309 (1) (d), the applicant, as the case may be, shall also give
notice of the matters set out in subsection (4) to—

(a) the company; and

(b) any person entitled to a charge registered under section 127.
(4) The notice to be given under this section shall specify —

(a) the name of the company and its registered office;

(b)  the section under, and the grounds on, which it is intended to
remove the company from the register; and

(c)  the date by which an objection to the removal under section 313
shall be delivered to the Registrar, which shall be not less than
28 days after the date of the notice.

312. Objection to removal from register

(1) Where a notice is given of an intention to remove a company from
the register, any person may deliver to the Registrar, not later than the date
specified in the notice, an objection to the removal on grounds that—

(a) the company is still carrying on business or there is other reason
for it to continue in existence;

(b)  the company is a party to legal proceedings;

(c) the company is in receivership, or liquidation, or both;
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(d)  the person is a creditor, or a shareholder, or a person who has
an undischarged claim against the company;

(e) the person believes that there exists, and intends to pursue, a
right of action on behalf of the company under Part XIl; or

(f) for any other reason, it would not be just and equitable to re-
move the company from the register.

(1A) Where a person delivers an objection under subsection (1), he shall,
at the same time, serve a copy of same on the company.

(1B) Where a person delivers an objection under subsection (1), he shall
file proof of the ground of objection with the Registrar within 6 weeks of the
date of the objection and shall, at the same time, serve a copy thereof on
the company.

(1C) Where a person fails to comply with subsection (1B), the objection
delivered under subsection (1) shall be deemed to have lapsed.

(2) For the purposes of subsection (1) (d)—

(a) a claim by a creditor against a company is not an undischarged
claim where—

(i) the claim has been paid in full;

(i) the claim has been paid in part under a compromise en-
tered into under Part XVII or by being otherwise com-
pounded to the reasonable satisfaction of the creditor;

(iii) the claim has been paid in full or in part by a receiver or a
liquidator in the course of a completed receivership or liqui-
dation; or

(iv) a receiver or a liquidator has notified the creditor that the
assets of the company are not sufficient to enable any
payment to be made to the creditor; and

(b) a claim by a shareholder or any other person against a company
is not an undischarged claim unless—

(i) payment has been made to the shareholder or that person
in accordance with a right under the company’s constitu-
tion or this Act to receive or share in the company’s sur-
plus assets; or

(i) a receiver or liguidator has notified the shareholder or that
person that the company has no surplus assets.
[S. 312 amended by s. 7 (i) of Act 14 of 2009 w.e.f. 30 July 2009.]

313. Duties of Registrar where objection received

(1) Where an objection to the removal of a company from the register is
made on a ground specified in section 312 (1) (a), (b), or (c), the Registrar
shall not proceed with the removal unless the Registrar is satisfied that—

(a)  the objection has been withdrawn;
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(b)  any facts on which the objection is based are not, or are no
longer, correct; or

(c)  the objection is frivolous or vexatious.

(2) Where an objection to the removal of a company from the register is
made on a ground specified in section 312 (1) (d), (e), or (I), the Registrar
shall give notice to the person objecting that, unless notice of an application
to the Court by that person for an order—

(a) under section 216 of the Companies Act 1984 that the company
be put into liquidation; or

(b)  under section 314, that, on any ground specified in section 312,
the company shall not be removed from the register,

is served on the Registrar not later than 28 days after the date of the notice,
the Registrar intends to proceed with the removal.

(3) Where—

(a) notice of an application to the Court under subsection (2) is not
served on the Registrar;

(b)  the application is withdrawn; or

(c) on the hearing of such an application, the Court refuses to grant
either an order putting the company into liquidation or an order
that the company not be removed from the register,

the Registrar shall proceed with the removal.

(4) Every person who makes an application to the Court under subsec-
tion (2) shall give the Registrar notice in writing of the decision of the Court
within 7 days of the decision.

(5) The Registrar shall send—
(a) a copy of an objection under section 312;

(b) a copy of a notice given by or served on the Registrar under this
section; and

(c) where the company is removed from the register, notice of the
removal,

to a person who sent or delivered to the Registrar a request that the com-
pany be removed from the register under section 309 (1) (d) or, while acting
as liquidator, sent or delivered to the Registrar the documents referred to in
section 309 (1) (e).

314. Powers of Court

(1) A person who gives a notice objecting to the removal of a company
from the register of companies on a ground specified in section 312 (1) (d),
(e), or (f) may apply to the Court for an order not to remove the company
from the register on any ground set out in that section.
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(2) On an application for an order under subsection (1), the Court may, on
being satisfied that the company is not required to be removed from the regis-
ter, make an order that the company shall not be removed from the register.

315. Property of company removed from register

(1) For the purposes of this section, “property” includes leasehold rights
and all other rights vested in or held on behalf of or on trust for the company
prior to its removal (referred to as “former company”) but does not include
property held by the former company on trust for any other person.

(2) Any property which, immediately before the removal of a company
from the register of companies, had not been distributed or disclaimed, shall
vest in the Consolidated Fund with effect from the removal of the company
from the register.

(3) The Registrar shall, forthwith on becoming aware of the vesting of
the property —

(a) inform the Curator of Vacant Estates; and

(b)  give public notice in 2 daily newspapers in wide circulation in
Mauritius,

of the vesting, setting out the name of the former company and particulars
of the property.

(4) Where any property is vested in the Consolidated Fund under this
section, a person who would have been entitled to receive all or part of the
property, or payment from the proceeds of its realisation, if it had been in
the hands of the company immediately before the removal of the company
from the register of companies, or any other person claiming on behalf of
that person, may apply to the Court for an order—

(a)  vesting all or part of the property in that person; or

(b)  for payment to that person of compensation of an amount not
greater than the value of the property.

(5) On an application made under subsection (4), the Court may—

(a) decide any question concerning the value of the property, the
entitlement of any applicant to the property or to compensation,
and the apportionment of the property or compensation among 2
or more applicants;

(b) order that the hearing of 2 or more applications be consolidated;

(c) order that an application be treated as an application on behalf
of all persons, or all members of a class of persons, with an in-
terest in the property; or

(d)  make an ancillary order.

(6) Any compensation ordered to be paid under subsection (4) shall be
paid out of the Consolidated Fund without further appropriation.

C35 - 187 [Issue 3]



Companies Act

316. Disclaimer of property by State

(1) The Curator of Vacant Estates may, by notice in writing, disclaim the
State’s title to property vesting in the Consolidated Fund under section 315,
where the property is onerous property within the meaning of section 286 of
the Companies Act 1984.

(2) The Curator of Vacant Estates shall forthwith give public notice in 2
daily newspapers in wide circulation in Mauritius of the disclaimer.

(3) Any property which is disclaimed under this section shall be deemed
not to have vested in the Consolidated Fund under section 315.

(4) Subsections (2) to (8) of section 286 of the Companies Act 1984
shall apply to any property that is disclaimed under this section as if the
property had been disclaimed under that section immediately before the
company was removed from the register of companies.

(5) Subject to any order of the Court, the Curator of Vacant Estates shall
not be entitled to disclaim property unless—

(a) the property is disclaimed within 12 months of the vesting of the
property in the Consolidated Fund first comes to the notice of
the Curator of Vacant Estates; or

(b)  where a person gives notice in writing to the Curator of Vacant
Estates requiring him to elect, before the close of such date as is
stated in the notice, not being a date that is less than 60 days
after the date on which the notice is received by the Curator of
Vacant Estates, whether to disclaim the property, the property
shall be disclaimed before the close of that date,

whichever occurs first.

(6) A statement in a notice disclaiming any property under this section
that the vesting of the property in the Consolidated Fund first came to the
notice of the Curator of Vacant Estates on a specified date shall, in the ab-
sence of proof to the contrary, be evidence of the fact stated.

317. Liability of directors, shareholders and others to continue

The removal of a company from the register of companies shall not affect
the liability of any former director or shareholder of the company or any
other person in respect of any act or omission that took place before the
company was removed from the register and that liability continues and may
be enforced as if the company had not been removed from the register.

318. Liquidation of company removed from register

(1) Notwithstanding the fact that a company has been removed from the
register of companies, the Court may appoint a liquidator under section 223
of the Companies Act 1984 as if the company continued in existence.
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(2) Where a liquidator is appointed under subsection (1) —

(a) Part XI of the Companies Act 1984 shall apply to the liquidation
with such modifications as may be necessary; and

(b)  the provisions of section 322 shall apply, with such modifica-
tions as may be necessary, to any property of the company
which is vested in the Consolidated Fund under section 315 as if
the company had been restored to the register of companies.

319. Registrar may restore company to register

(1) Subject to the other provisions of this section, the Registrar may, on
the application of a person referred to in subsection (2) and on payment of
the prescribed fee or on his own motion, restore a company that has been
removed from the register of companies to the register where he is satisfied
that, at the time the company was removed from the register—

(a) the company was still carrying on business or other reason
existed for the company to continue in existence;

(b)  the company was a party to legal proceedings; or

(c) the company was in receivership, or liquidation, or both.

(2) Any person who, at the time the company was removed from the
register, was—

(a) a shareholder or director of the company;
(b)  a creditor of the company; or
(c) a liquidator, or a receiver of the property, of the company,

may make an application under subsection (1).

(3) Before the Registrar restores a company to the register, the Registrar
shall give public notice in 2 daily newspapers in wide circulation in Mauritius
setting out—

(a) the name of the company;
(b)  the name and address of the applicant;

(c) the section under, and the grounds on which, the application is
made or the Registrar proposes to act, as the case may be; and

(d)  the date by which an objection to restoring the company to the
register shall be filed with the Registrar, not being less than
28 days after the date of the notice.

(4) The Registrar shall not restore a company to the register if the Registrar
receives an objection to the restoration within the period stated in the notice.

(5) Before the Registrar restores a company to the register under this sec-
tion, the Registrar may require any of the provisions of this Act or any regula-
tions made under this Act, being provisions with which the company had
failed to comply before it was removed from the register, to be complied with.
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(6) The Court may, on the application of the Registrar or the applicant,
give such directions or make such orders as may be necessary or desirable
for the purpose of placing a company that is restored to the register under
this section, and any other persons, as nearly as possible in the same posi-
tion as if the company had not been removed from the register.

(7) Nothing in this section shall limit or affect section 320.

[S. 319 amended by s. 7 (j) of Act 14 of 2009; s. 5 (m) of Act 27 of 2012 w.e.f.
22 December 2012.]

320. Court may restore company to register

(1) The Court may, on the application of a person referred to in subsec-
tion (2), order that a company that has been removed from the register of
companies be restored to the register, on payment of the prescribed fee,
where the Court is satisfied that—

(a) at the time the company was removed from the register—

(i) the company was still carrying on business or other reason
existed for the company to continue in existence;

(i) the company was a party to legal proceedings;
(iii)  the company was in receivership, or liquidation, or both;

(iv) the applicant was a creditor, or a shareholder, or a person
who had an undischarged claim against the company; or

(v) the applicant believed that a right of action existed, or
intended to pursue a right of action, on behalf of the com-
pany under Part XII; or

(b)  for any other reason it is just and equitable to restore the com-
pany to the register.
(2) An application under subsection (1) may be made by—

(a) any person who, at the time the company was removed from
the register—

(i) was a shareholder or director of the company;

(ii) was a creditor of the company;
(iii) was a party to any legal proceedings against the company;
(iv) had an undischarged claim against the company; or

(v) was the liquidator, or a receiver of the property of, the
company;

(b)  the Registrar;
(c) with the leave of the Court, any other person.

(3) Before the Court makes an order restoring a company to the register
under this section, it may require any provisions of this Act or any regulations
made under this Act, being provisions with which the company had failed to
comply before it was removed from the register, to be complied with.
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(4) The Court may give such directions or make such orders as may be
necessary or desirable for the purpose of placing the company and any other
persons as nearly as possible in the same position as if the company had not
been removed from the register.

[S. 320 amended by s. 5 (n) of Act 27 of 2012 w.e.f. 22 December 2012.]

321. Restoration to register

(1) A company shall be restored to the register of companies when a
notice signed by the Registrar stating that the company is restored to the
register is registered under this Act.

(2) A company that is restored to the register shall be deemed to have
continued in existence as if it had not been removed from the register.

322. Vesting of property in company on restoration to register

(1) Subject to this section, any property of a company that is, at the time
the company is restored to the register, vested in the Consolidated Fund pur-
suant to section 315, shall, on the restoration of the company to the regis-
ter, vest in the company as if the company had not been removed from the
register.

continued on page C35 - 191
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(2) Nothing in subsection (1) shall apply to any property vested in the
Consolidated Fund pursuant to section 315 where the Court has made an
order for the payment of compensation to any person pursuant to sec-
tion 315 (4) (b) in respect of that property.

(3) Nothing in subsection (1) shall apply to land or any estate or interest
in land that has vested in the Consolidated Fund pursuant to section 315
where the transfer to the State of the land or interest in land has been regis-
tered under any enactment providing for the registration of such land or
interest.

(4) Where the transfer to the State of land or any interest in land that
has vested in the Consolidated Fund pursuant to section 315 has been regis-
tered, the Court may, on the application of the company, make an order—

(a) for the transfer of the land or interest to the company; or

(b)  for the payment from out of the Consolidated Fund to the com-
pany of compensation—

(i) of an amount not greater than the value of the land or in-
terest as at the date of registration of the transfer; or

(i)  where the land or interest has been sold or contracted to
be sold, of an amount equal to the net amount received or
receivable from the sale.

(5) On an application under subsection (4), the Court may decide any
question concerning the value of the land or the estate or interest.

(6) Compensation ordered to be paid under subsection (4) shall be paid
out of the Consolidated Fund without further appropriation than this section.

PART XXVII - SERVICE OF DOCUMENTS

323. Service of documents on company in legal proceedings

(1) A document in any legal proceedings may be served on a company —

(a) by delivery to a person named as a director of the company on
the register of companies;

(b) by delivery to an employee of the company at the company’s
head office or principal place of business;

(c) by leaving it at the company’s registered office or address for
service;

(d) by serving it in accordance with any directions as to service
given by the Court having jurisdiction in the proceedings; or

(e) in accordance with an agreement made with the company.

(2) The methods of service specified in subsection (1) are, notwithstand-
ing any other enactment, the only methods by which a document in legal
proceedings may be served on a company in Mauritius.
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324. Service of other documents on company

A document, other than a document in any legal proceedings, may be
served on a company —

(a) by any of the methods set out in section 323 (1) (a), (b), (c)
or (e);

(b) by posting it to the company’s registered office or address for
service or delivering it to a post office box which the company is
using at the time;

(c) by sending it by facsimile machine to the telephone number used
for the transmission of documents by facsimile at the company’s
registered office or address for service or its head office or prin-
cipal place of business.

325. Service of documents on foreign company in legal proceedings

(1) A document in any legal proceedings may be served on a foreign
company in Mauritius as follows—

(a) by delivery to a person named in the register as a director of the
foreign company and who is resident in Mauritius;

(b) by delivery to a person named in the register as being authorised
to accept service in Mauritius of documents on behalf of the for-
eign company;

(c) by delivery to an employee of the foreign company at the foreign
company’s place of business in Mauritius or, if the foreign com-
pany has more than one place of business in Mauritius, at the
foreign company’s principal place of business in Mauritius;

(d) by serving it in accordance with any directions as to service
given by the Court having jurisdiction in the proceedings; or

(e)  in accordance with an agreement made with the foreign company.

(2) The methods of service specified in subsection (1) are notwithstand-
ing any other enactment, the only methods by which a document in legal
proceedings may be served on a foreign company in Mauritius.

326. Service of other documents on foreign company

A document other than a document in any legal proceedings, may be
served on a foreign company —

(a) by any of the methods set out in section 325 (1) (a), (b), (c)
or (e);

(b) by posting it to the address of the foreign company’s principal
place of business in Mauritius or delivering it to a post office box
which the foreign company is using at the time; or

(c) by sending it by facsimile machine to a telephone number used
for the transmission of documents by facsimile at the principal
place of business in Mauritius of the foreign company.
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327. Service of documents on shareholders and creditors

(1) A notice, statement, report, accounts, or other document to be sent
to a shareholder or creditor who is a natural person may—

(a)
(b)

(c)

(d)

be delivered to that person;

be posted to that person’s address or delivered to a post office
box which that person is using at the time;

be sent by facsimile machine to a telephone number used by
that person for the transmission of documents by facsimile; or

subject to subsection (5), be sent by email or other electronic
form of communication to the address provided by that person
for the transmission of documents by electronic means.

(2) A notice, statement, report, accounts, or other document to be sent
to a shareholder or creditor that is a company or a foreign company may be
sent by any of the methods of serving documents referred to in section 325
or 327, as the case may be.

(3) A notice, statement, report, accounts, or other document to be sent
to a creditor that is a body corporate, not being a company or a foreign
company, may —

(a)
(b)

(c)
(d)

(e)

(f)

(9)

be delivered to a person who is a principal officer of the body
corporate;

be delivered to an employee of the body corporate at the princi-
pal office of principal place of business of the body corporate;

be delivered in such manner as the Court directs;

be delivered in accordance with an agreement made with the
body corporate;

be posted to the address of the principal office of the body cor-
porate or delivered to a box at a document exchange which the
body corporate is using at the time;

be sent by facsimile machine to a telephone number used for the
transmission of documents by facsimile at the principal office or
principal place of business of the body corporate; or

subject to subsection (5), be sent by email or other electronic
form of communication to the address provided by that person
for the transmission of documents by electronic means.

(4) Where a liquidator sends documents—

(a)

(b)

to the last known address of a shareholder or creditor who is a
natural person; or

to the address for service of a shareholder or creditor that is a
company,

and the documents are returned unclaimed on 3 consecutive occasions, the
liquidator need not send further documents to the shareholder or creditor
until the shareholder or creditor gives notice to the company of his new

address.
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(5) A document may be sent under subsection (1) (d) or (3) (g) by elec-
tronic means of communication provided that—

(a)  the shareholder has consented in writing to that form of com-
munication being used by the company or other person providing
the communication; and

(b)  the shareholder or creditor has provided an electronic address to
which such communication may be sent.

(6) Any consent under subsection (5) may be revoked at any time on the
provision of 5 days’ notice in writing to the person sending the document.

328. Additional provisions relating to service

(1) Subject to subsection (2), for the purposes of sections 324 to 327 —

(a) where a document is to be served by delivery to a natural per-
son, service shall be made—

(i) by handing the document to the person; or

(ii)  where the person refuses to accept the document, by
bringing it to the attention of, and leaving it in a place ac-
cessible to, the person;

(b) a document posted or delivered to a post office box is deemed
to be received within 7 days, or any shorter period as the Court
may determine in a particular case, after it is posted or delivered;

(c) a document sent by facsimile machine is deemed to have been
received on the working day following the day on which it was
sent;

(d) in proving service of a document by post or by delivery to a post
office box it shall be sufficient to prove that—

(i) the document was properly addressed;
(ii)  all postal or delivery charges were paid; and

(iii) the document was posted or was delivered to the docu-
ment exchange;

(e) in proving service of a document by facsimile machine, it is suf-
ficient to prove that the document was properly transmitted by
facsimile to the person concerned.

(2) A document shall not be deemed to have been served or sent or de-
livered to a person where the person proves that, through no fault on his
part, the document was not received within the time specified.

PART XXVIII - OFFENCES AND PENALTIES

329. Penalty where company fails to comply with Act

(1) Where a company fails to comply with section 38 (1) or (4), 84 (1),
91 (1), (2), (3) or (4), 92 (2) or (3), 97 (1) or (4), 114 (5), 117 (6), 190 (1),
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(2) or (b), 195 (4), 225, 226 (1) or 228 the company and every director of
the company shall commit an offence and shall, on conviction, be liable to a
fine not exceeding 100,000 rupees.

(2) Where a company fails to comply with section 159 (5), 194 (2) or
294 (4), the company and every director of the company shall commit
an offence and shall, on conviction, be liable to a fine not exceeding
200,000 rupees.

(3) Where a company fails to comply with section 52 (4), 58 or 62 (2) or
(6), the company and every officer of the company who is in default shall
commit an offence and shall, on conviction, be liable to a fine not exceeding
100,000 rupees.

(4) Where a person is convicted for an offence of —
(a)  failure to pay the registration fee under section 355; or
(b)  failure to file the annual return,

he shall, in addition to any fine imposed under subsection (1), be ordered by
the Court to pay the registration fee or to file the annual return, as the case
may be, within such time as the Court may determine.

330. Penalty on director or authorised agent of foreign company in cases of
failure by director, agent or Board to comply with Act

(1) Every director of a company who fails to comply with section 38 (1)
or (4), 61 (3), 148 (1) or 246 (2) shall commit an offence and shall, on con-
viction, be liable to a fine not exceeding 100,000 rupees.

(2) Where the Board fails to comply with section 44 (3), 45 (3), 179 (3),
191 (2), 210 (1), 223 (1) or (2), 262 (5) or 263 (2), every director of the
company shall commit an offence and shall, on conviction, be liable to a fine
not exceeding 100,000 rupees.

(3) Where the Board fails to comply with section 193, 207, 212 (1),
218 (1), 219 (1) or 220, every director of the company shall commit an
offence and shall, on conviction, be liable to a fine not exceeding
200,000 rupees.

(4) Where a foreign company to which Part XXIl applies commits an of-
fence, every authorised agent of that foreign company shall commit the like
offence unless he proves that the offence was committed without his
knowledge or that he had exercised due diligence to ensure that the offence
was not committed.

331. Defences

(1) In any proceedings against a director charged with an offence under
this Act in relation to a duty imposed on the Board of a company, it shall be
a defence where the director proves that—

(a) the Board took all reasonable and proper steps to ensure compli-
ance with the requirements of this Act;

C35 - 195 [Issue 1]



Companies Act

(b)  the director took all reasonable and proper steps to ensure that
the Board complies with the requirements of this Act; or

(c) in all the circumstances of the case, the director could not rea-
sonably have been expected to take steps to ensure compliance
with the requirements of this Act by the Board.

(2) In any proceedings against a director charged with an offence under
this Act in relation to a duty imposed on the company, it shall be a defence
where the director proves that—

(a) the company took all reasonable and proper steps to ensure
compliance with the requirements of this Act;

(b)  the director took all reasonable steps to ensure that the company
complies with the requirements of this Act; or

(c) in all the circumstances of the case, the director could not rea-
sonably have been expected to take steps to ensure compliance
with the requirements of this Act by the company.

332. False statements

(1) Any person who, with respect to a document required by or for the
purposes of this Act—

(a) makes, or authorises the making of, a statement that is false or
misleading in a material particular knowing it to be false or mis-
leading; or

(b) omits, or authorises the omission of, any matter knowing that
the omission makes the document false or misleading in a mate-
rial particular,

shall commit an offence and shall, on conviction, be liable to a fine not ex-
ceeding 1,000,000 rupees and to imprisonment for a term not exceeding
5 years.

(2) Any director or employee of a company who knowingly makes or fur-
nishes, or authorises or permits the making or furnishing of, a statement or
report that relates to the affairs of the company, that is false or misleading in
a material particular, to—

(a) a director, employee, auditor, shareholder, debenture holder, or
trustee for debenture holders of the company;

(b) a liquidator, liquidation committee, or receiver or manager of
property of the company;

(c)  where the company is a subsidiary, a director, employee, or
auditor of its holding company; or

(d)  a securities exchange or an officer of a securities exchange,

shall commit an offence and shall, on conviction, be liable to a fine not
exceeding 1,000,000 rupees and to imprisonment for a term not exceeding
5 years.
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(3) For the purposes of this section, a person who voted in favour of the
making of a statement at a meeting is deemed to have authorised the making
of the statement.

[S. 332 amended by s. 156 (1) (j) of Act 22 of 2005 w.e.f. 28 September 2007.]

333. Fraudulent use or destruction of property

Any director, employee, or shareholder of a company who—

(a) fraudulently takes or applies property of the company for his
own use or benefit, or for a use or purpose other than the use or
purpose of the company; or

(b)  fraudulently conceals or destroys any property of the company,

shall commit an offence and shall, on conviction, be liable to a fine not
exceeding 1,000,000 rupees and to imprisonment for a term not exceeding
5 years.

334. Falsification of records

(1) Any director, employee, or shareholder of a company who, with in-
tent to defraud or deceive a person—

(a)  destroys, parts with, mutilates, alters, or falsifies, or is a party
to the destruction, mutilation, alteration, or falsification of any
register, accounting records, book, paper, or other document be-
longing or relating to the company; or

(b) makes, or is a party to the making of, a false entry in any regis-
ter, accounting records, book, paper, or other document belong-
ing or relating to the company,

shall commit an offence and shall, on conviction, be liable to a fine not
exceeding 1,000,000 rupees and to imprisonment for a term not exceeding
5 years.

(2) Any person who, in relation to a mechanical, electronic, or other de-
vice used in connection with the keeping or preparation of any register, ac-
counting or other records, index, book, paper, or other document for the
purposes of a company or this Act—

(a) records or stores in the device, or makes available to a person
from the device, matter that he knows to be false or misleading
in a material particular; or

(b) knowingly destroys, removes, or falsifies any matter recorded or
stored in the device, or knowingly fails or omits to record or
store any matter in the device,

shall commit an offence and shall, on conviction, be liable to a fine not
exceeding 1,000,000 rupees and to imprisonment for a term not exceeding
5 years.

C35 - 197 [Issue 1]



Companies Act

335. Carrying on business fraudulently

(1) Any person who knowingly is a party to a company carrying on busi-
ness with intent to defraud creditors of the company or any other person
shall commit an offence and shall, on conviction, be liable to a fine not
exceeding 1,000,000 rupees and to imprisonment for a term not exceeding
5 years.

(2) Any director of a company who—

(a) by false pretences or other fraud induces a person to give credit
to the company; or

(b)  with intent to defraud creditors of the company—

(i) gives, transfers, or causes a charge to be given on, prop-
erty of the company to any person;

(i) causes property to be given or transferred to any person;
or

(iii) caused or was a party to an execution being levied against
any property of the company,

shall commit an offence and shall, on conviction, be liable to a fine not ex-
ceeding 1,000,000 rupees and to imprisonment for a term not exceeding
5 years.

336. Improper use of “Limited” or “Limitée”

Any person who, not being incorporated with limited liability, whether
alone or with other persons, carries on business under a name or title of
which “Limited”, “Limitée”, or a contraction or imitation of that word is the
last word, shall commit an offence and shall, on conviction, be liable to a
fine not exceeding 200,000 rupees.

337. Persons prohibited from managing companies
(1) Where—

(a) a person has been convicted of an offence in connection with
the promotion, formation, or management of a company;

(b) a person has been convicted of an offence under section 332,
333, 334 or 335 or of any crime involving dishonesty; or

(c) a person has been convicted under section 46 of the Stock Ex-
change Act as an insider;

(d) person has been convicted of an offence under Part IX of the
Securities Act,

that person shall not, during the period of 5 years following the conviction or
the judgment, be a director or promoter of, or in any way, whether directly
or indirectly, be concerned or take part in the management of, a company,
unless that person first obtains the leave of the Court which may be given on
such terms and conditions as the Court thinks fit.
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(2) A person intending to apply for the leave of the Court under this sec-
tion shall give to the Registrar not less than 14 days’ notice of that person’s
intention to apply.

(3) The Registrar, and such other persons as the Court thinks fit, may at-
tend and be heard at the hearing of any application under this section.

(4) A person who acts in breach of this section, or of any order made
under this section, shall commit an offence and shall, on conviction, be liable
to a fine not exceeding 400,000 rupees or to imprisonment for a term not
exceeding 2 years.

(5) In this section, “company” includes a foreign company that carries on
business in Mauritius.

[S. 337 amended by s. 156 (1) (k) of Act 22 of 2005 w.e.f. 28 September 2007.]

338. Court may disqualify directors
(1) Where—

(a) a person has been convicted of an offence in connection with
the promotion, formation, or management of a company, or has
been convicted of a crime involving dishonesty punishable on
conviction with a term of imprisonment exceeding 3 months;

(b) a person has committed an offence under this Part;
(c) a person has, while a director of a company—

(i) persistently failed to comply with this Act, the Companies
Act 1984 or the Securities Act or, where the company has
failed to so comply, persistently failed to take all reason-
able steps to ensure such compliance;

(ii) been convicted in relation to the performance of his duties
as director;

(d) within the period of 7 years before the making of the application,
a person to whom the application relates, was a director of 2 or
more companies and in relation to each of those companies, that
person was wholly or substantially responsible for the company —

(i) being wound up;

(i) ceasing to carry on business because of its inability to pay
its debts as and when they become due;

(iii) having a receiver or manager of its property appointed; or

(iv) entering into a scheme of compromise or arrangement with
its creditors,

the Court may make an order that the person shall not, without the leave of
the Court, be a director or promoter of, or in any way, whether directly or
indirectly, be concerned or take part in the management of a company for a
period not exceeding 5 years, as may be specified in the order.
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(2) Any person who intends to apply for an order under this section shall
give not less than 14 days’ notice of his intention to the person against whom
the order is sought, and on the hearing of the application, the person against
whom the order is sought may appear and give evidence or call witnesses.

(3) An application for an order under this section may be made by the
Registrar, the Official Receiver, or by the liquidator of the company, or by a
person who is, or has been, a shareholder or creditor of the company, and on
the hearing of —

(a) an application for an order under this section by the Registrar,
the Official Receiver or the liquidator; or

(b) an application for leave under this section by a person against
whom an order has been made on the application of the Regis-
trar, the Official Receiver or the liquidator,

the Registrar, Official Receiver or liquidator shall appear and call the attention
of the Court to any matter which may be relevant, and may give evidence or
call witnesses.

(4) Notwithstanding the criminal liability of the person against whom the
order is made, an order under this section may be made on the ground for
which the order is to be made.

(5) The Court shall, as soon as practicable after the making of an order
under this section, give notice to the Registrar that the order has been made
and the Registrar shall give notice in the Gazette of the name of the person
against whom the order is made.

(6) Any person who acts in contravention of an order under this section
shall commit an offence and shall, on conviction, be liable to a fine not
exceeding 1,000,000 rupees and to imprisonment for a term not exceeding
5 years.

(7) In this section, “company” includes a foreign company.
[S. 338 amended by s. 156 (1) (I) of Act 22 of 2005 w.e.f. 28 September 2007.]

339. Liability for contravening section 337 or 338

Any person who acts as a director of a company in breach of section 337
or in breach of an order made under section 338 shall personally be liable to—

(a) a liquidator of the company for every unpaid debt incurred by the
company; and

(b) a creditor of the company for a debt to that creditor incurred by
the company,

for the period during which he acts as director.

340. Failure to keep accounting records

(1) Where on an investigation under Part XV or where a company is
wound up, it is shown that proper accounting records were not kept by the
company during the period of 2 vyears immediately preceding the
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commencement of the investigation or winding up or the period between
registration of the company and commencement of the investigation or
winding up, whichever is the lesser, any officer who is responsible by any
act or omission for such default shall commit an offence and shall, on con-
viction, be liable to a fine not exceeding 400,000 rupees or to imprisonment
for a term not exceeding 2 years.

(2) In any proceedings against an officer charged with an offence under
subsection (1), it shall be a defence to prove that the officer took all reason-
able steps in the circumstances to ensure that the requirements be complied
with.

(3) For the purposes of this section, proper accounting records shall be
deemed not to have been kept in the case of any company—

(a) where there have not been such accounting records as are
necessary to exhibit and explain the transactions and financial
position of the trade or business of the company, including
books containing entries from day-to-day in sufficient detail of all
cash received and cash paid, and, where the trade or business
has involved dealings in goods, statements of the annual stock
takings and, except in respect of goods sold by way of ordinary
retail trade, of all goods sold and purchased, showing the goods
and the buyers and sellers thereof in sufficient detail to enable
those goods and those buyers and sellers to be identified;

(b)  where such accounting records have not been kept in such
manner as to enable them to be conveniently and properly
audited, whether or not the company has appointed an auditor.

341. Other offences

Any person who—

(a) issues or makes use of a document or certificate kept or given
under this Act which does not comply with this Act;

(b)  fails to pay the registration fee under section 355;

(c) fails to do any act within the time within which it is required by
this Act to be done;

(d)  fails to comply with a request, direction or order issued under
this Act by a Court, by the Registrar or by any other person;

(e) makes use of any name or title which he is not under the Act
authorised to use;

(f) divulges or makes use of any information obtained under this
Act which he is not otherwise authorised to disclose;

(g)  personates a member or debenture holder for the purpose of
obtaining an advantage;

(h)  uses the seal of a company or issues any letter, bill or document
relating to a company otherwise than in accordance with this
Act;
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(i) in the exercise of any power or function conferred upon him by
this Act or by any regulations made under this Act, fails to act in
accordance with the instrument which confers that power or
function; or

(j) otherwise contravenes this Act or any regulations made under
this Act,

shall commit an offence and shall, on conviction, be liable to a fine not
exceeding 200,000 rupees.

342. Reports of offences and production and inspection of accounting
records

(1) Where the Court, the Official Receiver, the Registrar or a liquidator is
of opinion that an offence against the Act has been committed by any per-
son, it shall forthwith refer the matter to the Director of Public Prosecutions.

(2) Where on application made to the Court by the Registrar or a police
officer of or above the rank of Assistant Superintendent, there is shown to
be reasonable cause to believe that any person has, while a director or other
officer of a company, committed an offence in connection with the man-
agement of the company’s affairs and that evidence of the commission of
the offence is to be found in any accounting records or papers of or under
the control of the company, the Court may make an order—

(a) authorising any person named therein to inspect the said
accounting records or papers or any of them for the purposes of
investigating and obtaining evidence of the offence; or

(b) requiring the Secretary of the company or such officer thereof as
may be named to produce the said accounting records or papers
to a person named in the order, at a place so named, by a spe-
cific date.

(3) An auditor of a company shall, for the purposes of this section, be
deemed to be an officer of the company.

342A. Compounding of offences

(1) (a) Notwithstanding section 342 (1), the Registrar may, with the
consent of the Director of Public Prosecutions, compound an offence com-
mitted by a person under this Act where the person agrees in writing to pay
an amount acceptable to the Registrar not exceeding the maximum penalty
imposable under this Act for that offence.

(b) For the purposes of paragraph (a), the Registrar shall chair a
committee which shall include 2 other senior officers from his staff desig-
nated by him.

(2) Every agreement to compound shall be in writing and signed by the
Registrar and the person referred to in subsection (1) (a), and witnessed by
an officer, and a copy shall be delivered to such person.

(3) Every agreement to compound shall be final and conclusive.
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(4) Where the Registrar compounds an offence in accordance with this
section, no further proceedings shall be taken in respect of the offence so
compounded against the person.

[S. 342A inserted by s. 5 (e) of Act 18 of 2008 w.e.f. 19 July 2008; amended by s. 5 (o) of
Act 27 of 2012 w.e.f. 22 December 2012.]

PART XXIX — PROVISIONS RELATING TO COMPANIES HOLDING
GLOBAL BUSINESS LICENCES

343. Provisions of Act not applicable to company holding Category 1 Glob-
al Business Licence or Category 2 Global Business Licence

(1) The sections of this Act—

(a)  specified in Part | of the Thirteenth Schedule shall not apply to a
company holding a Category 1 Global Business Licence or Cate-
gory 2 Global Business Licence, as the case may be;

(b)  specified in Part Il of the Thirteenth Schedule shall not apply to a
company holding a Category 2 Global Business Licence.

(2) Section 198 (2) (c) shall not apply to a company holding a Category 1
Global Business Licence.

(3) Sections 193 to 196 shall not apply to a company holding a Category 2
Global Business Licence.

344. Provisions of Insolvency Act not applicable to company holding Cate-
gory 1 Global Business Licence or Category 2 Global Business Licence

Sections 133 and 134 of the Insolvency Act shall not apply to a company
holding a Category 1 Global Business Licence or Category 2 Global Business
Licence.

345. Special provisions applicable to company applying for or holding Cate-
gory 1 Global Business Licence or Category 2 Global Business Licence

(1) Notwithstanding this Act, Part | of the Fourteenth Schedule shall apply
to a company applying for or holding a Category 1 Global Business Licence or
Category 2 Global Business Licence.

(2) Notwithstanding this Act, Part Il of the Fourteenth Schedule shall apply
to a company applying for or holding a Category 2 Global Business Licence.

PART XXX - MISCELLANEOUS

346. Certificate of current standing

(1) The Registrar shall, upon request by any person, issue a certificate of
current standing under his hand and seal certifying that a company is of cur-
rent standing where the Registrar is satisfied that the name of the company
is on the register.

(2) A certificate of current standing under subsection (1) shall contain a
statement as to whether—

(a)  the company has submitted to the Registrar articles of merger or
consolidation that have not yet become effective;
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(b)  the company has submitted to the Registrar articles of arrange-
ment that have not yet become effective;

(ba) the company has submitted its annual return and any other doc-
ument required to be filed under section 223;

(c) the company has paid all fees, licence fees due and payable;

(d)  the company is in the process of being wound up and dissolved;
(da) the company is in receivership;

(db) the company is in administration; or

(e) any proceeding to remove the company from the register has
been instituted.

(3) This section shall not apply to a private company holding a Category
1 or Category 2 Global Business Licence, unless the person who makes the
request is a shareholder, officer, management company or registered agent
of that company.

[S. 346 repealed and replaced by s. 5 (f) of Act 18 of 2008 w.e.f. 19 July 2008; amended by
s. 7 (f) of Act 27 of 2013 w.e.f. 21 December 2013.]

346A. Certificate of Transfer of Undertaking

Where an authorisation for a transfer of undertaking is granted under sec-
tion 32A of the Banking Act, the Registrar shall, for the purposes of that
section, issue a Certificate of Transfer of Undertaking in such form as may
be approved and published in the Gazette.

[S. 346A inserted by s. 7 (1) of Act 1 of 2013 w.e.f. 18 April 2013.]

347. Directors’ certificates

A requirement imposed by this Act that directors of a company shall sign
a certificate shall be complied with where the directors who are required to
sign the certificate—

(a)  sign the same certificate; or
(b)  sign separate certificates in the same terms.

348. Prohibition of large partnerships

(1) No company, association or partnership consisting of more than
20 persons shall be formed for the purpose of carrying on any business that
has for its object the acquisition of gain by the company, association or
partnership, or by the individual members thereof, unless it is registered as a
company under this Act, or is formed in pursuance of any other enactment
or letters patent.

(2) This section shall not affect civil partnerships (sociétés civiles) formed
under the Code Civil Mauricien and those civil partnerships shall continue to
be governed by that Code.

(3) Subsection (1) shall not apply to the formation of any association, or
partnership for carrying on any organised professions which are designated
by the Minister by notice in the Gazette, or for carrying on any combination
of such professions.
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349. Disposal of unclaimed shares

(1) Where, by the exercise of reasonable diligence, a company is unable
to discover the whereabouts of a member for a period of not less than
6 years, the company may cause an advertisement to be published in 2 daily
newspapers in wide circulation in Mauritius stating that the company, after
the expiry of one month from the date of the last advertisement, intends to
transfer the shares to the Official Receiver.

(2) Where, after the expiry of one month from the date of the last adver-
tisement, the whereabouts of the member remain unknown, the company
may transfer the shares held by the member in the company to the Official
Receiver and for that purpose may execute for and on the behalf of the
owner a transfer of shares to the Official Receiver.

(3) The Official Receiver shall sell or dispose of any shares so received in
such manner and at such time as he thinks fit and shall deal with the pro-
ceeds of the sale or disposal as if they were unclaimed monies paid to him
pursuant to section 278 of the Companies Act 1984.

350. Power to grant relief

(1) Where, in any proceedings before any Court for negligence, default or
breach of duty against a person to whom this section applies, it appears to
the Court that the person is or may be liable in respect thereof, but that that
person has acted honestly and reasonably and that, having regard to all
circumstances of the case including those connected with the person’s
appointment, the person ought fairly to be excused for the negligence, de-
fault or breach of duty, the Court may relieve that person either wholly or
partly from liability on such terms as the Court thinks fit.

(2) Where a person to whom this section applies has reason to appre-
hend that any claim is likely to be made against him in respect of any negli-
gence, default or breach of duty, that person may apply to the Court for
relief, and the Court shall have the same power to relieve him under this
section as it would have had if it had been a Court before which proceedings
against that person for negligence, default or breach of duty had been
brought.

(3) This section shall apply to—
(a)  an officer;
(b) a person employed by a company as auditor;
(c) an expert;
(d) a liquidator; and
(e) a debenture holder’s representative.

351. Irregularities in proceedings

(1) No proceeding under this Act shall be invalidated by any defect, ir-
regularity or deficiency of notice or time unless the Court is of opinion that
substantial injustice has been or may be caused thereby, which cannot be
remedied by any order of the Court.
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(2) The Court may, if it thinks fit, make an order declaring that such pro-
ceeding is valid notwithstanding any such effect, irregularity or deficiency.

(3) Notwithstanding subsections (1) and (2) or any other provision of this
Act, where an omission, defect, error or irregularity, including the absence of
a quorum at any meeting of the company or of the directors, has occurred in
the management of administration of a company whereby a provision of this
Act has been contravened, or whereby there has been default in the obser-
vance of a memorandum or articles, or whereby any proceedings at or in
connection with any meeting of the company or of the directors of any
assembly purporting to be such a meeting have been rendered ineffective,
including the failure to make or file with the Registrar any declaration of
solvency, the Court—

(a) may, either of its own motion or on the application of any inter-
ested person, make such order as it thinks fit to rectify, cause to
be rectified, nullify, modify or cause to be modified the conse-
guences in law of any such omission, defect, error or irregularity,
or to validate any act, matter or thing rendered or alleged to
have been rendered invalid by or as a result of any such omis-
sion, defect, error or irregularity;

(b) shall, before making any such order, satisfy itself that such an
order would not do injustice to the company or to any member
or creditor;

(c) where any such order is made, may give such ancillary or con-
sequential directions as it thinks fit; and

(d)  may determine what notice or summons is to be given to other
persons of the intention to make any such application or of the
intention to make such an order, and whether and how it should
be given or served and whether it should be advertised in any
newspaper.

(4) The Court may, whether a company is in process of being wound up or
not, on good cause being shown, enlarge or abridge any time for doing any act
or taking any proceeding allowed or limited by this Act or any subsidiary
enactment made under this Act on such terms as the justice of the case may
require and any such enlargement may be ordered although an application for
same is not made until after the time originally allowed or limited.

352. Translations of instruments

(1) Where, under this Act, a corporation is required to file with the Regis-
trar any instrument, certificate, contract, statement or document or a certi-
fied copy thereof and if same is not written in the English or French language
the corporation shall file at the same time with the Registrar a certified
translation in the English or French language.

(2) Where, under this Act, a corporation is required to make available
for public inspection any instrument, certificate, contract, statement or

lIssue 2] C35 - 206



Revised Laws of Mauritius

document and same is not written in the English or French Language, the
corporation shall keep at its registered office in Mauritius a certified transla-
tion in the English or French language.

(3) Where any account, minute book or other record of a corporation re-
quired by this Act to be kept is not kept in the English or French language,
the directors shall cause —

(a) a true translation in the English or French language of such
account, minute book or record to be made at intervals of not
more than 7 days; and

(b)  the translation to be kept with the original account, minute book
or record for as long as the original account, minute book or re-
cord is required by this Act to be kept.

353. Costs in actions by limited companies

Where a company or a foreign company is a plaintiff in any action or
other legal proceeding, the Court having jurisdiction in the matter may, if it
appears by credible testimony that there is reason to believe that the com-
pany shall be unable to pay the costs of the defendant if successful in his
defence, require sufficient security for those costs, and may stay all proceed-
ings until the security is given.

354. Arbitration

(1) A company may, by writing under the hand of the director where the
company has one director or where the company has 2 or more directors,
under the hands of at least 2 directors, agree to refer and may refer, to
arbitration, in accordance with the Code of Civil Procedure, any existing or
future dispute between itself and any other company or person.

(2) Every company which is party to an arbitration may delegate to the
arbitrator power to settle any term or to determine any matter capable of
being lawfully settled or determined by the company itself or by its directors
or other governing body.

3b5. Fees payable to Registrar

(1) Subject to the other provisions of this section and to section 295,
there shall be paid to the Registrar, in respect of the matters set out in the
second column of Part | and Part Il of the Twelfth Schedule, such fees as
may be prescribed.

(2) The registration fee payable under Part | of the Twelfth Schedule
shall, in respect of every subsequent year, be paid not later than 20 January
in that year.

(3) For the purposes of subsection (1), “year” includes part of a year.

(4) Subject to subsection (5), the registration fee payable under subsec-
tion (1) shall be paid so long as the company or commercial partnership, as
the case may be, remains registered with the Registrar.
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(5) Where a company or a commercial partnership has ceased to carry on
business and in respect of which a winding up resolution or striking-off
procedure or a dissolution procedure, as the case may be, has been initiated,
no registration fee under subsection (1) shall be required to be paid as from
the year immediately following the year in which the resolution or notice for
striking-off has been filed or issued or, in the case of a commercial partner-
ship, the deed of dissolution of any document to that effect has been filed,
with the Registrar.

(6) Where a commercial partnership files its deed or any document to
that effect with the Registrar, it shall pay to the Registrar any outstanding
prescribed fee.

(7) The Registrar may waive the difference between the prescribed fee
payable after the due date and the prescribed fee payable within the due
date where he is satisfied that failure to pay within the due date was attrib-
utable to a reasonable cause.

(8) In the exercise of his power under subsection (7), the Registrar shall
record, in writing, the reasons for waiving the difference referred to in that
subsection.

[S. 3565 amended by s. 3 (f) of Act 28 of 2004 w.e.f. 26 August 2004; s. 5 (g) of Act 18 of
2008 w.e.f. 19 July 2008.]

356. Fees payable to company

(1) Where under this Act, a fee is payable to a company for inspecting or
obtaining a copy of, any book, record or document, the company may, by
resolution, provide that a lesser fee shall be paid.

(2) The maximum fee payable for the inspection or obtaining of copies of
any book, record or document shall be the fee specified in item 3 of the
Third Schedule.

(3) This section shall not apply to holders of securities of a reporting is-
suer under the Securities Act.

[S. 356 amended by s. 156 (1) (m) of Act 22 of 2005 w.e.f. 28 September 2007.]

357. Company Law Advisory Committee

(1) The Minister may appoint a Company Law Advisory Committee to as-
sist the Registrar in the exercise of certain powers entrusted to the Registrar
specified in subsection (4) and to make recommendations to the Minister.

(2) The Advisory Committee shall consist of not less than 5 and not more
than 9 members with relevant experience.
(3) The Advisory Committee may —

(a) meet from time to time as required in order to carry out its
functions;

(b)  organise its own procedure; and
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(c) with the consent of the Minister, co-opt persons with specialised
qualification and experience to assist the Committee at any of its
meetings.

(4) The Registrar may refer to the Advisory Committee for consideration
and recommendation, matters arising from sections 40 (7) and (10), 44,
180 (1) and 325 (1) of the Companies Act 1984 and sections 213, 2186,
224 and 281 (6) of this Act.

358. Jurisdiction

Notwithstanding —
(a) section 114 of the Courts Act; and
(b)  section 72 of the District and Intermediate Courts (Criminal Juris-
diction) Act,

a Magistrate shall have jurisdiction to try an offence under this Act and any
subsidiary enactment made under this Act.

359. Jurisdiction in relation to company holding Category 2 Global Business
Licence

For the purposes of determining matters relating to title and jurisdiction,
the situs of the ownership of shares, debt obligations or other securities of a
company holding a Category 2 Global Business Licence shall be in Mauritius.

360. Regulations

(1) The Minister may —

(a)  make such regulations as he thinks fit for the purposes of this
Act;

(b) by regulations, amend the Schedules, other than the Thirteenth
Schedule.
(2) Any regulations made under this Act may—
(a) provide for the taking of fees and levying of charges;
(aa) provide for the filing of particulars and documents, and for the

electronic payment of fees under this Act, the Business Registra-
tion Act, the Foundations Act or the Limited Partnership Act;

(b) provide that any person who contravenes them shall commit an
offence and shall, on conviction, be liable to a fine not exceeding
400,000 rupees and to imprisonment for a term not exceeding
2 years.

[S. 360 amended by s. 10 (k) of Act 9 of 2015 w.e.f. 14 May 2015.]

361. Rules

The Supreme Court may make rules—

(a) with respect to proceedings and the practice and procedures of
the Supreme Court under this Act; and

(b)  generally with respect to the winding up of companies.

continued on page C35 - 209
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362. —

363. Transitional provisions

(1) (a) Any person appointed under any enactment repealed by sec-
tion 364 and holding office at the commencement of this Act, shall remain in
office as if he had been appointed under this Act.

(b) Any act made, executed, issued or passed under any enactment
repealed by section 364 and in force and operative at the commencement of
this Act, shall so far as it could have been made, executed, issued or passed,
under this Act have effect as if made, executed, issued or passed, under this
Act.

(c) Subject to this section, the memorandum of association and arti-
cles of association of an existing company in force and operative at the
commencement of this Act, and the provisions of Table A in the First Sched-
ule to the Companies Act 1913 or the Companies Act 1984 if adopted as all
or part of the articles of a company at the commencement of this Act, shall
have effect as if made or adopted under this Act.

(d) Where a company formed prior to the commencement of this Act
has, pursuant to its memorandum or articles or a resolution of the meeting of
shareholders, authorised the directors of the company to issue shares (its
“authorised capital”) and some part of the authorised capital remains unis-
sued, the directors shall have authority to issue shares under section 52 on
the terms and conditions and up to the limit expressed in the memorandum,
articles or resolution, without requiring the authority of a further ordinary
resolution of the meeting of shareholders.

(e) For the purposes of section 115 (1) (b), an existing company
may, notwithstanding section 115 (1) (a), hold more than one annual meet-
ing of shareholders following its first accounting period after the com-
mencement of this Act.

(f) All proceedings, judicial or otherwise commenced before and
pending immediately before the commencement of this Act under the Com-
panies Act 1984 or under the International Companies Act 1994 shall be
deemed to have commenced and may be continued under those Acts.

(2) Any register, fund and account kept under any enactment repealed by
this Act shall be deemed to be part of the register, fund and account kept
under the corresponding provision of this Act.

(3) Subject to the other provisions of this Act, a company registered un-
der any enactment repealed by section 364, including a protected cell com-
pany under the Protected Cell Companies Act 1999, shall be deemed to be
registered under this Act and the Act shall extend and apply to the company
accordingly and any reference to this Act, express or implied, to the date of
registration of such a company shall be construed as a reference to the date
upon which the company was registered under the repealed Act or any
amendment repealed by that Act.
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(4) (a) A private company which, at the commencement of this Act, is
an exempt private company under the Companies Act 1984 shall be deemed
to be a small private company under this Act and this Act shall extend and
apply to the company accordingly.

(b) A company which, at the commencement of this Act, holds a
valid offshore certificate issued under section 16 (4) of the Mauritius Off-
shore Business Activities Act 1992 shall be deemed to be an existing com-
pany under this Act holding a Category 1 Global Business Licence and this
Act shall extend and apply to the company accordingly.

(5) A company which is on the register of companies under the Interna-
tional Companies Act 1994 shall be deemed to be an existing company un-
der this Act holding a Category 2 Global Business Licence entitling it to con-
tinue to carry on such activities as the company was entitled to carry on
immediately prior to the commencement of this Act and this Act shall extend
and apply to the company accordingly.

(6) - (8) —

(9) Notwithstanding the provisions of this Act, the debentures issued by
an offshore company to bearers before the commencement of this Act shall
continue to have effect as if this Act had not been passed but the terms of
such debentures shall not be renewed.

(10) The Minister may, by regulations, provide for any matters in force
before the commencement of this Act to be dealt with in such manner to
bring them in conformity with this Act.

[S. 363 amended by s. 4 (r) of Act 20 of 2002 w.e.f. 1 December 2001.]

364. Repeal and savings

(1) The following enactments are repealed—
(a) the Companies Act 1984; and
(b)  the International Companies Act 1994.

(2) Notwithstanding the repeal of the enactments specified in subsec-
tion (1)—

(a) —

(b) any fee, charge or any sum paid or unpaid under the repealed
enactments on the date immediately before the coming into op-
eration of the relevant provisions of this Act shall, in respect of
the corresponding period, be deemed to have been paid or un-
paid under the provisions of this Act;

(c) any approval given, or authorisation granted, and in force before
the coming into operation of the relevant provisions of this Act
or any act or thing done under the repealed enactments shall be
deemed to have been given, granted or done under the relevant
provisions of this Act and any such approval or authorisation
shall remain valid for the period specified therein; and
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(d) a company registered under the International Companies Act
1994 and which is in the course of winding up shall continue to
be wound up under the provisions of that Act which shall con-
tinue to apply for the purposes of the winding up and dissolution
of the company as if it had not been repealed.

(3) —

(4) —
[S. 364 amended by s. 414 (1) (c) of Act 3 of 2009 w.e.f. 1 June 2009.]

365. —

FIRST SCHEDULE
[Section 10 (3)]

OATH

PPN being appointed ...

do hereby swear/solemnly affirm that | shall not, on any account and at any time,
disclose, otherwise than with the authorisation of the Court or where it is strictly
necessary for the performance of my duties, any confidential information obtained by
me by virtue of my official capacity.

Taken before me ..o Master and Registrar of the Supreme

[OF'e YU & e Y o 1

SECOND SCHEDULE
[Sections 40 and 42 (1)]

A private company may, in a constitution registered by it, exclude or modify any
of the provisions of this Schedule to the extent permitted by the Act
CONSTITUTION OF A PRIVATE COMPANY LIMITED BY SHARES

1. Issue of new shares

New shares shall be issued in accordance with section 52 with the pre-
emptive rights provided for under section 55.
2. Transfer of shares

Every change in the ownership of shares in the capital of the company shall
be subject to the following limitations and restrictions—

(a) Pre-emptive provisions

No share in the capital of the company shall be sold or transferred by
any shareholder unless and until the rights of pre-emption hereinafter
conferred have been exhausted.
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(b)

(c)

Transfer notice and fair price

(i)

(ii)

(iii)

(iv)

(v)

(vi)

Offer
(i)

(ii)

(iii)

Every shareholder including the personal representative of a
deceased shareholder or the assignee of the property of a bank-
rupt shareholder who desires to sell or transfer any share shall
give notice in writing to the Board of such desire.

Where the notice under subparagraph (i) includes several
shares, it shall not operate as if it were a separate notice in re-
spect of each such share, and the proposing transferor shall be
under no obligation to sell or transfer some only of the shares
specified in such notice.

The notice under subparagraph (i) shall be irrevocable and shall
be deemed to appoint the Board as the proposing transferor’s
agent to sell such shares in one or more lots to any shareholder
or shareholders of the company, including the directors or any
of them.

The price of the shares sold under subparagraph (iii)—

(A) shall be the price agreed upon between the party giving
such notice and the Board; or

(B) failing any agreement between them within 28 days of the
Board receiving such notice, shall be such fair price as shall
be determined by a person appointed jointly by the parties.

In the absence of an agreement under subparagraph (iv) (B),
either party may apply to the Judge in Chambers to appoint an
arbitrator.

The person appointed under subparagraph (iv) or (v) shall certify
the sum which, in his opinion, is the fair price for the share.

to shareholders and consequent sale

Where the price for the shares sold under paragraph (b) is
agreed upon or determined, as the case may be, the Board shall
immediately give notice to each of the shareholders, other than
the person desiring to sell or transfer such shares.

A notice under subparagraph (i) shall state the number and price
of such shares and shall request each of the shareholders to
whom the notice is given to state in writing to the Board within
21 days of the date of the notice whether he is willing to pur-
chase any and, if so, what maximum number of such shares.

At the expiration of 21 days from the date of the notice, the
Board shall—

(A) apportion such shares amongst the shareholders (if more
than one) who have expressed a desire to purchase the
shares and, as far as possible, on a pro rata basis accord-
ing to the number of shares already held by them respec-
tively; or

continued on page C35 — 213
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(B) if there is only one shareholder, all the shares shall be sold
to that shareholder,

provided that no shareholder shall be obliged to take more than
the maximum number of shares stated in that shareholder’s re-
sponse to such notice.

(iv) Where the apportionment is being made or any shareholder no-
tifies his willingness to purchase, the party desiring to sell or
transfer such share or shares shall, on payment of the said
price, transfer such share or shares to the shareholder or re-
spective shareholders who has or have agreed to purchase the
shares and, in default thereof, the Board may receive and give a
good discharge for the purchase money on behalf of the party
desiring to sell and enter the name of the purchaser or purchas-
ers in the share register as holder or holders of the share or
shares so sold.

(d) Shares on offer not taken up by shareholders

(i) Where all the shares remain unsold under paragraph (c) at the
expiry of the period of 60 days of the Board receiving a notice
under paragraph (c) (ii), the person desiring to sell or transfer
the shares, may, subject to subparagraph (ii), within a further
period of 30 days, sell the shares not so sold, but not a portion
only, to any person who is not a shareholder.

(i) The person desiring to sell the shares shall not sell the shares
for a price less than the price at which the shares have been of-
fered for sale to the shareholders under this paragraph (that is,
paragraph (2), but every such sale shall nevertheless be subject
to the provisions of paragraph 4.

(e) Family transactions

(i) Any share may be transferred by a shareholder to or to trustees
for, the spouse, father, mother, child, grandchild, son-in-law or
daughter-in-law of that shareholder, and any share of a de-
ceased shareholder may be transferred by his executors or ad-
ministrators to the spouse, father, mother, child, grandchild,
son-in-law or daughter-in-law of the deceased shareholder.

(i) Any share held by trustees under any trust may be transferred
to any beneficiary, being the spouse, father, mother, child,
grandchild, son-in-law or daughter-in-law of such shareholder,
of such trust, and shares standing in the name of the trustee of
the will of any deceased shareholder or trustees under any such
trust may be transferred upon any change of trustees for the
time being of such will or trust.

(iii) The restrictions contained in paragraphs (a) to (d) shall not ap-
ply to any transfer authorised by this paragraph but every such
transfer shall be subject to paragraph 3.

3. Directors’ right to refuse registration of transfers

Subject to compliance with sections 87 to 89, the Board may refuse or de-
lay the registration of any transfer of any share to any person whether an exist-
ing shareholder or not, where—

(a) so required by law;
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(b) registration would impose on the transferee a liability to the company
and the transferee has not signed the transfer;

(c) a holder of any such share has failed to pay on the due date any
amount payable thereon either in terms of the issue thereof or in ac-
cordance with the constitution (including any call made thereon);

(d) the transferee is a minor or a person of unsound mind;

(e) the transfer is not accompanied by such proof as the Board reasona-
bly requires of the right of the transferor to make the transfer;

(f) the pre-emptive provisions contained in paragraph 2 have not been
complied with; or

(g) the Board acting in good faith decides in its sole discretion that regis-
tration of the transfer would not be in the best interests of the com-
pany and/or any of its shareholders.

4. Purchase or other acquisition of own shares
(1) Authority to acquire own shares

For the purposes of section 68, the company shall be expressly authorised
to purchase or otherwise acquire shares issued by it.

(2) Authority to hold own shares

Subject to any restrictions or conditions imposed by law, the company shall
be expressly authorised to hold shares acquired by it pursuant to section 68
or 110.

5. Calls on shares and forfeiture of shares

Calls on shares and forfeiture of shares shall be conducted in accordance
with the Fourth Schedule.

6. Shareholders meetings

Shareholders meetings shall be conducted in accordance with the Fifth
Schedule.

7. Directors

(1) The directors of the company shall be such person or persons as may be
appointed from time to time by ordinary resolution or by notice to the company
signed by the holder or holders for the time being of the majority of ordinary
shares in the capital of the company but so that the total number of directors
shall not at any time exceed the number fixed pursuant to subparagraph (2) or by
ordinary resolution pursuant to subparagraph (3).

(2) The first directors and the number of directors shall be determined in
writing by the subscribers to the application for incorporation.

(3) The company may by ordinary resolution increase or reduce the number
of directors.

(4) The directors may appoint any person to be a director to fill a casual va-
cancy or as an addition to the existing directors but the total number of directors
shall not at any time exceed the number fixed in accordance with subpara-
graph (2) or by ordinary resolution pursuant to subparagraph (3).
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(5) Any director appointed under subparagraph (1) shall hold office only un-
til the next following annual meeting and shall then retire but shall be eligible for
appointment at that meeting.

(6) A director shall hold office until removed by special resolution pursuant
to section 138 (2) or ceasing to hold office pursuant to section 139.

8. Remuneration of directors

The remuneration of directors shall be determined in accordance with sec-
tion 159 (1).

9. Proceedings of directors

The directors’ meetings and the proceedings of directors shall be conducted
in accordance with the Eighth Schedule.

10. Managing Director

(1) The directors may appoint one or more members of the Board to the of-
fice of managing director for such period and on such terms as they think fit and,
subject to the terms of any agreement entered into in any particular case, may
revoke that appointment.

(2) Where a managing director ceases to be a director for any reason what-
soever, his appointment shall automatically lapse.

(3) A managing director shall, subject to the terms of any agreement en-
tered into in any particular case, receive such remuneration, whether by way of
salary, commission or participation in profits, as the directors may determine.

(4) The directors may entrust to and confer upon the managing director any
of the powers exercisable by them with such restrictions as they think fit, and
either generally or to the exclusion of their own powers subject to section 131,
and the directors may revoke, alter, or vary, all or any of these powers.

11. Dividends

(1) A dividend may be authorised and declared by the Board at such time
and such amount (subject to the solvency test) as it thinks fit.

(2) Subject to the rights of persons, if any, entitled to shares with special
rights as to dividend, all dividends shall be declared and paid according to the
amounts paid or credited as paid on the shares in respect of which the dividend
is paid, but no amount paid or credited as paid on a share in advance of calls
shall be treated for the purposes of this paragraph (that is paragraph 11) as paid
on the share.

(3) All dividends shall be apportioned and paid proportionately to the
amounts paid or credited as paid on the shares during any portion or portions of
the period in respect of which the dividend is paid, but where any share is issued
on terms providing that it shall rank for dividend as from a particular date, that
share shall rank for dividend accordingly.

(4) The directors may deduct from any dividend payable to any shareholder
all sums of money, if any, presently payable by him to the company on account
of calls or otherwise in relation to the shares of the company.
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(5) No dividend shall bear interest against the company.

(6) Any dividend, interest, or other money payable in cash in respect of
shares may be paid by cheque or postal or money order sent through the post
directed to the registered address of the holder, or in the case of joint holders, to
the registered address of that one of the joint holders who is first named on the
share register or to such person and to such address as the holder or joint holders
may in writing direct.

(7) Every such cheque or postal or money order shall be made payable to
the order of the person to whom it is sent.

(8) Any one of the 2 or more joint holders may give effectual receipts for
any dividends, bonuses, or other money payable in respect of the shares held by
them as joint holders.

12. Winding up

(1) Subject to subparagraphs (2) and (3) and to the terms of issue of any
shares in the company, upon the winding up of the company, the assets, if any,
remaining after payment of the debts and liabilities of the company and the costs
of winding up (the surplus assets), shall be distributed among the shareholders in
proportion to their shareholding.

(2) The holders of shares not fully paid up shall only receive a proportionate
share of their entitlement being an amount paid to the company in satisfaction of
the liability of the shareholder to the company in respect of the shares either un-
der the constitution of the company or pursuant to the terms of issue of the
shares.

(3) Where the company is wound up, the liquidator may, with the sanction
of a special resolution of the company, divide in kind amongst the members the
assets of the company, whether they consist of property of the same kind or
not, and may for that purpose set such value as he deems fair upon any property
to be divided and may determine how the division is to be carried out as be-
tween the shareholders or different classes of shareholders.

13. One person companies and companies in which all shareholders are directors

Where, at any time, the company for a continuous period exceeding
6 months is a one person company, or is a company in which all the sharehold-
ers also hold office as directors, then, for so long as such circumstance contin-
ues, the following provisions shall apply —

(a) Issue of shares

New shares may be issued by unanimous resolution signed by the
shareholder/s having such rights and on such terms and conditions as
may be set out in the resolution and a copy of the resolution shall be
filed with the Registrar of Companies.

(b) Meetings

Separate meetings of shareholders and directors need not be held
provided all matters required by the Act to be dealt with by a meeting
of shareholders or a meeting of directors are dealt with by way of a
unanimous resolution.

[Second Sch. amended by GN 167 of 2001.]
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THIRD SCHEDULE
[Sections 98 (1), 124 (4) and 356 (2)]

FEES PAYABLE TO COMPANY

Item Fee payable
(Rupees)
1. |For the issue of duplicate certificate or document of title
to a share or debenture 100
2. |For every page required to be copied for a debenture
holder or member 5
3. | For inspection or obtaining of copies of any book, record
or document (maximum fee payable) 50

FOURTH SCHEDULE
[Section 101 (3)]

PROCEDURE FOR MAKING CALLS IN RESPECT OF SHARES AND

FORFEITURE OF SHARES

1. Calls on shares

(1) Board may make calls

(a)

(b)

The Board may, from time to time, make such calls as it thinks fit
upon the shareholders in respect of any amount unpaid on their
shares and not by the conditions of issue made payable at a fixed
time or times, and each shareholder shall, subject to receiving at least
14 days’ written notice specifying the time or times and place of
payment, pay to the company at the time or times and place so
specified the amount called.

A call made under subparagraph (1) may be revoked or postponed as
the Board may determine.

(2) Timing of calls

A call may be made payable at such times and in such amount as the Board
may determine.

(3) Liability of joint holders

The joint holders of a share shall be jointly and severally liable to pay all calls
in respect thereof.

(4) Interest

(a)

(b)

Where an amount called in respect of a share is not paid on or before
the time appointed for payment thereof, the person from whom the
amount is due shall pay interest on that amount from the time ap-
pointed for payment thereof to the time of actual payment at such
rate not exceeding 10 per cent per annum as the Board may deter-
mine.

The Board may waive, wholly or partly, any interest payable under
subparagraph (a).
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(5) Instalments

Any amount which by the terms of issue of a share becomes payable on is-
sue or at any fixed time shall for all purposes be deemed to be a call duly made
and payable at the time at which by the terms of issue the same becomes pay-
able and, in case of non-payment, all the relevant provisions of this Schedule
relating to payment of interest and expenses, forfeiture or otherwise shall apply
as if the amount had become payable by virtue of a call duly made and notified.

(6) Differentiation as to amount

The Board may, on the issue of shares, differentiate between the holders as
to the amount of calls to be paid and the times of payment.

2. Forfeiture of shares
(1) Notice of default

Where any person fails to pay any call or any instalment of a call for which
such person is liable at the time appointed for payment, the Board may at any
time thereafter, serve notice on such person requiring payment of the amount
unpaid together with any interest which may have accrued.

(2) Final payment date

The notice under subparagraph (1) shall name a further day, not earlier than
the expiration of 14 days from the date of service of the notice, on or before
which the payment required by the notice shall be made, and shall state that, in
the event of non-payment on or before the time appointed, the shares in respect
of which the amount was owing are liable to be forfeited.

(3) Forfeiture

(a)  Where the requirements of the notice under paragraph (b) are not com-
plied with, any share in respect of which the notice has been given
may be forfeited, at any time before the required payment has been
made, by resolution of the Board to that effect.

(b) Any forfeiture under sub-subparagraph (a) shall include all dividends
and bonuses declared in respect of the forfeited share and not actu-
ally paid before the forfeiture.

(4) Sale of forfeited shares

(a) A forfeited share may be sold or otherwise disposed of on such terms
and in such manner as the Board in its sole discretion thinks fit and,
at any time before a sale or disposition, the forfeiture may be can-
celled on such terms as the Board thinks fit.

(b)  Where any forfeited share is sold within 12 months of the date of
forfeiture, the residue, if any, of the proceeds of sale after payment
of all costs and expenses of such sale or any attempted sale and all
amounts owing in respect of the forfeited share and interest thereon
shall be paid to the person whose share has been forfeited.

(5) Cessation of shareholding

A person whose share has been forfeited shall cease to be a shareholder in
respect of the forfeited share, but shall, nevertheless, remain liable to pay to the
company all amounts which, at the time of forfeiture, were payable by such per-
son to the company in respect of the share, but liability shall cease if and when
the company receives payment in full of all such amounts.
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(6) Evidence of forfeiture

A declaration in writing declaring that the declarant is a director of the com-
pany and that a share in the company has been duly forfeited on a date stated in
the declaration shall be conclusive evidence of such facts as against all persons
claiming to be entitled to the share.

(7) Validity of sale

The company may receive the consideration, if any, given for forfeited share
on any sale or disposition thereof and may execute a transfer of the share in fa-
vour of the person to whom the share is sold or disposed of, and such person
shall then be registered as the holder of the share and shall not be bound to see
the application of the purchase money, if any, nor shall such person’s title to the
share be effected by any irregularity or invalidity in the proceedings in reference
to the forfeiture, sale or disposal of the share.

FIFTH SCHEDULE
[Sections 119, 155 (1) and 166 (c)]

PROCEEDINGS AT MEETINGS OF SHAREHOLDERS

1. Chairperson

(1) Where the directors have elected a Chairperson of the Board, and the
Chairperson of the Board is present at a meeting of shareholders, he shall chair
the meeting.

(2) (a) Where no Chairperson of the Board has been elected or if, at any
meeting of shareholders, the Chairperson of the Board is not present within 15
minutes of the time appointed for the commencement of the meeting, the direc-
tors present shall elect one of their number to be Chairperson of the meeting.

(b) Where no director is willing to act as Chairperson, or where no direc-
tor is present within 15 minutes of the time appointed for holding the meeting,
the shareholders present may choose one of their number to be Chairperson of
the meeting.

2. Notice of meetings

(1) Written notice of the time and place of a meeting of shareholders shall
be sent to every shareholder entitled to receive notice of the meeting and to
every director, Secretary and auditor of the company not less than 14 days be-
fore the meeting.

(2) The notice shall state—

(a) the nature of the business to be transacted at the meeting in suffi-
cient detail to enable a shareholder to form a reasoned judgment in
relation to it; and

(b) the text of any special resolution to be submitted to the meeting.
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(3) Any irregularity in a notice of a meeting shall be waived where all the
shareholders entitled to attend and vote at the meeting attend the meeting with-
out protest as to the irregularity, or where all such shareholders agree to the
waiver.

(4) (a) Any accidental omission to give notice of a meeting to, or the failure
to receive notice of a meeting by, a shareholder shall not invalidate the proceed-
ings at that meeting.

(b) The Chairperson may, or where directed by the meeting, shall, adjourn
the meeting from time to time and from place to place, but no business shall be
transacted at any adjourned meeting other than the business left unfinished at
the meeting from which the adjournment took place.

(c) When a meeting of shareholders is adjourned for 30 days or more, no-
tice of the adjourned meeting shall be given as in the case of an original meeting.

(5) Notwithstanding subparagraphs (1), (2) and (3), it shall not be necessary
to give any notice of an adjournment or of the business to be transacted at an
adjourned meeting.

(6) Subparagraphs (1), (2) and (3) shall apply notwithstanding any contrary
provision in any constitution adopted by the company.

3. Methods of holding meetings
(1) A meeting of shareholders may be held either—

(a) by a number of shareholders who constitute a quorum, being assem-
bled together at the place, date, and time appointed for the meeting;
or

(b) by means of audio, or audio and visual, communication by which all
shareholders participating and constituting a quorum, can simultane-
ously hear each other throughout the meeting.

(2) Subparagraph (1) shall apply notwithstanding any contrary provision in
any constitution adopted by the company.

4. Quorum

(1) Where a quorum is not present, no business shall, subject to subpara-
graph (3), be transacted at a meeting of shareholders.

(2) A quorum for a meeting of shareholders shall be present where the
shareholders or their proxies are present or have cast postal votes, who are be-
tween them able to exercise a majority of the votes to be cast on the business to
be transacted by the meeting.

(3) Where a quorum is not present within 30 minutes after the time ap-
pointed for the meeting—

(a) in the case of a meeting called under section 118 (1) (b), the meeting
shall be dissolved;

(b) in the case of any other meeting, the meeting shall be adjourned to
the same day in the following week at the same time and place, or to
such other date, time and place as the directors may appoint; and
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(c) where, at the adjourned meeting, a quorum is not present within 30
minutes after the time appointed for the meeting, the shareholders or
their proxies present shall be a quorum.

(4) Subparagraphs (1) and (3) (a) and (b) shall apply notwithstanding any
contrary provision in any constitution adopted by the company.

5. Voting

(1) Where a meeting of shareholders is held under paragraph 3 (1) (a),
unless a poll is demanded, voting at the meeting shall be by whichever of the
following methods is determined by the Chairperson of the meeting—

(a) voting by voice; or
(b) voting by show of hands;

(2) Where a meeting of shareholders is held under paragraph 3 (1) (b),
unless a poll is demanded, voting at the meeting shall be by the shareholders
signifying individually their assent or dissent by voice.

(3) A declaration by the Chairperson of the meeting that a resolution is car-
ried by the requisite majority shall be conclusive evidence of that fact unless a
poll is demanded in accordance with subparagraph (4).

(4) At a meeting of shareholders, a poll may be demanded by —
(a) not less than 5 shareholders having the right to vote at the meeting;

(b) a shareholder or shareholders representing not less than 10 per cent
of the total voting rights of all shareholders having the right to vote
at the meeting;

(c) by a shareholder or shareholders holding shares in the company that
confer a right to vote at the meeting and on which the aggregate
amount paid up is not less than 10 per cent of the total amount paid
up on all shares that confer that right; or

(d) the Chairperson of the meeting;

(5) A poll may be demanded either before or after the vote is taken on a
resolution.

(6) Where a poll is taken, votes shall be counted according to the votes
attached to the shares of each shareholder present in person or by proxy and
voting.

(7) The Chairperson of a shareholders’ meeting shall not be entitled to a
casting vote.

(8) (a) For the purposes of this paragraph, the instrument appointing a
proxy to vote at a meeting of a company shall confer authority to demand or join
in demanding a poll and a demand by a person as proxy for a shareholder shall
have the same effect as a demand by the shareholder.

(b) Subject to any rights or restrictions for the time being attached to any
class of shares, every shareholder present in person or by proxy and voting by
voice or by show of hands and every shareholder voting by postal vote (where
this is permitted) shall have one vote.
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(c) The Chairperson may demand a poll on a resolution either before or
after a vote thereon by voice or by show of hands.

(d) The demand for a poll may be withdrawn.

(e) Where a poll is duly demanded, it shall, subject to subparagraph (a),
be taken in such manner as the Chairperson directs, and the result of the poll
shall be deemed to be the resolution of the meeting at which the poll is
demanded.

(f) A poll demanded—

(i) on the election of a Chairperson or on a question of adjournment,
shall be taken immediately;

(i) on any other question, shall be taken at such time and place as the
meeting directs,
and any business other than that on which a poll is demanded may be proceeded
with pending the taking of the poll.

(9) Subparagraphs (1) to (6) and (8) shall apply notwithstanding any con-
trary provision in any constitution adopted by the company.

6. Proxies
(1) A shareholder may exercise the right to vote either by being present in
person or by proxy.

(2) A proxy for a shareholder may attend and be heard at a meeting of
shareholders as if the proxy were the shareholder.

(3) A proxy shall be appointed by notice in writing signed by the share-
holder and the notice shall state whether the appointment is for a particular
meeting or a specified term.

(4) (a) No proxy shall be effective in relation to a meeting unless a copy of
the notice of appointment is produced before the start of the meeting.

(b) Any power of attorney or other authority under which the proxy is
signed or a notarially certified copy shall also be produced.

(c) A proxy form shall be sent with each notice calling a meeting of the
company.

(d) The instrument appointing a proxy shall be in writing under the hand
of the appointer or of his agent duly authorised in writing or in the case of a cor-
poration under the hand of an officer or of an agent duly authorised.

(e) The instrument appointing a proxy shall be in the following form—
l/lwe .o of i, being shareholders of the
above named company hereby appoint .......ccoiiiiiiiiiiiiiiii
or failing him/her, ..., Of i

as my/our proxy to vote for me/us at the meeting of the company
tobeheld on ..o and at any adjournment

of the meeting.
Signed this ...ccoooviiiiiiii day of oo
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(5) (a) The constitution of a company may provide that the instrument ap-
pointing a proxy shall not be effective unless it is produced by a specified time
before the start of a meeting where the time specified is not earlier than
24 hours before the start of the meeting.

(b) This paragraph other than subparagraph (4) (e) shall apply notwithstand-
ing any contrary provision in any constitution adopted by the company.

7. Postal votes

(1) A shareholder may exercise the right to vote at a meeting by casting a
postal vote in accordance with this subparagraph;

(2) The notice of a meeting at which shareholders are entitled to cast a
postal vote shall state the name of the person authorised by the Board to receive
and count postal votes at that meeting.

(3) Where no person has been authorised to receive and count postal votes
at a meeting, or where no person is named as being so authorised in the notice
of the meeting, every director shall be deemed to be so authorised.

(4) (a) A shareholder may cast a postal vote on all or any of the matters to
be voted on at the meeting by sending a notice in the manner in which his shares
are to be voted to a person authorised to receive and count postal votes at that
meeting.

(b) The notice shall reach that person not less than 48 hours before the
start of the meeting.

(5) A person authorised to receive and count postal votes at a meeting
shall —

(a) collect together all postal votes received by him or by the company;
(b) in relation to each resolution to be voted on at the meeting, count—

(i) the number of shareholders voting in favour of the resolution and
the number of votes cast by each shareholder in favour of the
resolution; and

(i) the number of shareholders voting against the resolution, and the
number of votes cast by each shareholder against the resolution;

(c) sign a certificate that he has carried out the duties set out in sub-
paragraphs (a) and (b) which sets out the results of the counts re-
quired by subparagraph (b); and

(d) ensure that the certificate required by subparagraph (c) is presented
to the Chairperson of the meeting.

(6) Where a vote is taken at a meeting on a resolution on which postal
votes have been cast, the Chairperson of the meeting shall—

(a) on a vote by show of hands, count each shareholder who has sub-
mitted a postal vote for or against the resolution;

(b) on a poll, count the votes cast by each shareholder who has submit-
ted a postal vote for or against the resolution.
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(7) The Chairperson of a meeting shall call for a poll on a resolution on
which he holds sufficient postal votes that he believes that, where a poll is
taken, the result may differ from that obtained on a show of hands.

(8) The Chairperson of a meeting shall ensure that a certificate of postal
votes held by him is annexed to the minutes of the meeting.

8. Minutes

(1) The Board shall ensure that minutes are kept of all proceedings at meet-
ings of shareholders.

(2) Minutes which have been signed correct by the Chairperson of the
meeting are prima facie evidence of the proceedings.

(3) This paragraph shall apply notwithstanding any contrary provision in any
constitution adopted by the company.

9. Shareholder proposals

(1) A shareholder may give written notice to the Board of a matter the
shareholder proposes to raise for discussion or resolution at the next meeting of
shareholders at which the shareholder is entitled to vote.

(2) Where the notice is received by the Board not less than 28 days before
the last day on which notice of the relevant meeting of shareholders is required
to be given by the Board, the Board shall, at the expense of the company, give
notice of the shareholder’s proposal and the text of any proposed resolution to
all shareholders entitled to receive notice of the meeting.

(3) Where the notice is received by the Board not less than 7 days and not
more than 28 days before the last day on which notice of the relevant meeting
of shareholders is required to be given by the Board, the Board shall, at the ex-
pense of the shareholder, give notice of the shareholder’s proposal and the text
of any proposed resolution to all shareholders entitled to receive notice of the
meeting.

(4) Where the notice is received by the Board less than 7 days before the
last day on which notice of the relevant meeting of shareholders is required to be
given by the Board, the Board may, where practicable, and at the expense of the
shareholder, give notice of the shareholder’s proposal and the text of any pro-
posed resolution to all shareholders entitled to receive notice of the meeting.

(5) Where the directors intend that shareholders may vote on the proposal
by proxy or by postal vote, they shall give the proposing shareholder the right to
include in or with the notice given by the Board a statement of not more than
1000 words prepared by the proposing shareholder in support of the proposal,
together with the name and address of the proposing shareholder.

(6) The Board shall not be required to include in or with the notice given by
the Board a statement prepared by a shareholder which the directors consider to
be defamatory, frivolous, or vexatious.

(7) Where the costs of giving notice of the shareholder’s proposal and the
text of any proposed resolution are required to be met by the proposing share-
holder, the proposing shareholder shall, on giving notice to the Board, deposit
with the company or tender to the company a sum sufficient to meet those
costs.

(8) This paragraph shall apply notwithstanding any contrary provision in any
constitution adopted by the company.
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10. Corporations may act by representative

(1) A body corporate which is a shareholder may appoint a representative
to attend a meeting of shareholders on its behalf in the same manner as that in
which it could appoint a proxy.

(2) Paragraph 10 shall apply notwithstanding any contrary provision in any
constitution adopted by the company.

11. Votes of joint holders

(1) Where 2 or more persons are registered as the holder of a share, the
vote of the person named first in the share register and voting on a matter shall
be accepted to the exclusion of the votes of the other joint holders.

(2) This paragraph shall apply notwithstanding any other provision in any
constitution adopted by the company.

12. No voting right where calls unpaid

Where a sum due to a company in respect of a share has not been paid, that
share may not be voted at a shareholder’s meeting other than a meeting of an
interest group.

13. Other proceedings

Unless otherwise expressly provided in this Schedule, a meeting of share-
holders may regulate its own procedure.

SIXTH SCHEDULE
[Sections 121 (3) and 126 (2)]

PROVISIONS RELATING TO DEBENTURE HOLDERS' REPRESENTATIVES
AND AGENCY DEED
1. Qualification to act as debenture holders’ representative

(1) Subject to subparagraphs (2) and (3), no person shall be qualified to act
as a debenture holders’ representative unless he is—

(a) a notary;

(b) a banking company;
(c) an attorney-at-law;

(d) an insurance company;
(e) a qualified auditor; or

(f) an investment trust company, finance or other corporation or person
approved in writing by the Minister for purposes of section 121, ei-
ther generally or in respect of a particular issue.
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(2) A person shall not be qualified for appointment as a debenture holders’
representative if he is—

(a) a director, officer, or employee of the company which issues deben-
tures covered by the deed; or

(b) a substantial shareholder of the company.

(3) A debenture holders’ representative shall be disqualified from acting as
such and shall vacate office where he—

(a) ceases to be qualified under subparagraph (1) or is disqualified under
subparagraph (2);

(b) is adjudged bankrupt or, in the case of a body corporate, goes into lig-
uidation or makes an arrangement or composition with its creditors;

(c) becomes insane; or
(d) is convicted of an offence involving fraud or dishonesty.

(4) (a) Where the debenture holders’ representative is a person other than a
body corporate, a successor to him shall be named in the agency deed.

(b) Where the successor dies or becomes disqualified during the term of of-
fice of the representative, a meeting of debenture holders shall be convened by
the representative within 28 days to appoint another person as successor.

(c) On the disqualification of the representative under subparagraph (3) or
on his death or resignation, the successor shall immediately and without special
appointment assume office, and shall, within 28 days of assuming office, con-
vene a meeting of debenture holders to name his successor in accordance with
item (b).

(5) Where the debenture holders’ representative is a body corporate, it shall
not, without the consent of the Court, be discharged or retire from office until
another representative has been appointed to and taken office in accordance
with the agency deed.

2. Agency deed

(1) A company may, as security for a debenture, but subject to any other
laws create over any of its assets or property a charge, of whatever nature, in
favour of the debenture holders’ representative.

(2) Every agency deed shall state—

(a) the maximum sum which the company may raise by issuing deben-
ture of the same class;

(b) the maximum discount which may be allowed on the issue or reissue
of the debentures, and the maximum premium at which the deben-
tures may be made redeemable;

(c) where debenture stock is to be issued under the deed, that—

(i) the company is indebted to the debenture holders’ representative
for the amounts from time to time payable in respect of the deben-
tures; and
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(d)

(e)

(f)

(9)

(h)

(i)

()

(k)

)

(m)

(n)

(i) except for his own remuneration and indemnity against expenses

incurred by him, the debenture holders’ representative holds on
behalf of the debenture holders any amount from time to time is-
sued under the deed and remaining outstanding in accordance with
their respective rights;

the nature of any assets over which any charge is created by the
deed in favour of the debenture holders’ representative for the benefit
of the debenture holders equally, and except where such a charge is
a floating charge, the identity of the assets subject to it;

the nature of any assets over which any charge has been or is to be
created in favour of any person other than the debenture holders’
representative for the benefit of the debenture holders equally, and
except where such a charge is a floating charge, the identity of the
assets subject to it;

whether the company has created or has power to create a charge
for the benefit of some, but not all, of the holders of debentures is-
sued under the deed;

any prohibition or restriction on the power of the company to issue
debentures or to create charges on any of its assets ranking in prior-
ity to, or equally with, the debentures issued under the deed;

whether the company shall have power to—

(i) acquire debentures issued under the deed before the date for their

redemption;

(ii) reissue such debentures;

the date on which interest on the debentures issued under the deed
is to be paid and the manner in which payment is to be made;

the date on which the principal of the debentures issued under the
deed shall be repaid and, unless the whole principal is to be repaid to
all the debenture holders at the same time, the manner in which re-
payment shall be effected;

in the case of convertible debentures, the date and terms on which
the debentures may be converted into shares and the amounts which
shall be credited as paid up on such shares, and the date and terms
on which the debenture holders may exercise any right to subscribe
for shares in place of the debentures held by them;

the circumstances in which the debenture holders shall be entitled to
realise any charge vested in the debenture holders’ representative or
any other person for their benefit;

the circumstances in which the debenture holders’ representative
may appoint a receiver or manager and the power and duties of the
receiver or manager;

the powers of the company and the debenture holders’ representative
to call meetings of the debenture holders, and the rights of debenture
holders to require the company or the debenture holders’ representa-
tive to call such meetings;
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(o)

(p)

whether the rights of debenture holders may be altered or abrogated
and if so, the conditions which shall be fulfilled and the procedure
which shall be followed to effect such an alteration or abrogation;

the amount or rate of remuneration to be paid by the company to the
debenture holders’ representative and the period for which it shall be
paid, and whether it shall be paid in priority to the principal, interest
and costs in respect of debentures issued under the deed.

3. Powers of debenture holders’ representative

(1) On the execution of an agency deed, the debenture debt shall, where
the deed so provides, vest as it is created in the debenture holders’ representa-
tive and thereupon he shall—

(a)

(b)

(c)

have power to act in his own name on behalf of the debenture
holders;

be entitled to represent them in all matters affecting the debentures
and their rights and obligations under the deed; and

notwithstanding the generality of the foregoing powers, be able to—

(i) take title in his own name to any property charged by the borrow-

ing company under the deed;

(ii) require inscription of the deed in accordance with section 126;
(iii) notwithstanding any other law be registered on behalf of the de-

benture holders in any register of movable or immovable property,
the entry in the register to be made in his own name followed by
the words “as the debenture holder’s representative under an
agency deed dated the “

(iv) hold any document of title, certificate or other security conferring

or evidencing the title or interest of the borrowing company in or
otherwise relating to the property charged by the deed;

(v) take or defend legal proceedings in his own name on behalf of the

debenture holders in relation to any matter connected with the pro-
tection of their interest in the assets of the borrowing company
and their rights and obligations under the deed;

(vi) enter into any contract, compromise or arrangement in his own

name on behalf of the debenture holders;

(vii) represent the debenture holders, in person or by proxy, at a meet-

ing of the borrowing company, or of creditors of the borrowing
company or at any other meeting which the debenture holders
have a right to attend;

(viii) appoint, in terms of the deed, a receiver with power—

(A) to take possession of the assets of the borrowing com-
pany which are subject to the charge;

(B) to sell such assets and otherwise enforce any claim
against the assets of the borrowing company; and

(C) to carry on any part of the business of the company with
a view to preserving any part of the business of the com-
pany and selling it or realising the assets on favourable
terms.
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(2) Every company shall at the request of a debenture holder and on pay-
ment of the fee specified in item 2 of the Third Schedule forward to him a copy
of an agency deed relating to or securing any issue of debentures held by him.

4. Right of debenture holders’ representative to obtain information

(1) A debenture holders’ representative may receive all notices of and other
communications relating to any meeting of shareholders of the borrowing com-
pany which a member is entitled to receive.

(2) A borrowing company shall on the written request of the debenture
holders’ representative—

(a) make available for his inspection any book of the company;

(b) provide him with such information as he requires with respect to any
matter relating to such book.

5. Meetings on request

(1) A borrowing company shall, on the written request of the debenture
holders’ representative or on that of persons holding not less than one tenth in
nominal value of the issued debentures to which the agency deed relates, sum-
mon a meeting of the holders of those debentures for the purpose of—

(a) considering the accounts and balance sheet of the company for its
last preceding financial year; and

(b) giving directions to the debenture holders’ representative in relation
to the exercise of his powers.

(2) (a) Every meeting under subparagraph (1) shall be summoned by send-
ing a notice by post, specifying the time and place of the meeting, to every
holder of the debentures at his last known address not later than 14 days before
the date of the proposed meeting.

(b) The meeting shall be held under the chairmanship of a person nominated
by the debenture holders’ representative, or such other person as may be appoin-
ted in that behalf by the debenture holders present at the meeting.

6. Duties of debenture holders’ representative
(1) Every debenture holders’ representative shall—

(a) exercise reasonable diligence to ascertain whether or not the borrow-
ing company has committed a breach of the terms and conditions of
the agency deed;

(b) except where he is satisfied that the breach will not materially preju-
dice any security conferred by the deed or the interests of the deben-
ture holders, do all such things as he is empowered to do to cause the
borrowing company to remedy a breach of those terms and conditions;

(c) exercise reasonable diligence to ascertain whether or not the assets
of the borrowing company that are or may be available, whether by
way of security or otherwise, are sufficient or likely to be sufficient
to discharge the amounts of the debentures as they become due;

(d) hold for the benefit of the debenture holders, and account to them
for, any money or property coming into his hands by way of payment
of principal or interest under the agency deed or on a realisation of
the security conferred by the deed.
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(2) Where, after due inquiry, a debenture holders’ representative is of the
opinion that the assets of the company are insufficient or likely to be insufficient
to discharge the amounts of the debentures as they become due, he may, having
regard to—

(a) any other powers or remedies available to him for the protection of
the interests of the debenture holders;

(b) the availability, by way of security or otherwise, of any assets of any
corporation that has guaranteed or agreed to guarantee the repay-
ment of the amounts of the debentures;

(c) the possible effects on the borrowing company’s affairs of any appli-
cation to the Court under this paragraph; and

(d) all other relevant circumstances,
apply to the Court for an order under subparagraph (3).

(3) On an application for an order under this subparagraph, the Court may,
after giving the borrowing company an opportunity of being heard, and having
regard to the rights of all creditors of the borrowing company, give such direc-
tions as it thinks fit to protect the interests of the debenture holders, the mem-
bers of the borrowing company, or the public, whether by way of —

(a) staying any proceedings by or against the borrowing company;

(b) restraining the payment by it of any money to any holders of deben-
tures or to any class of such holders; or

(c) appointing a receiver of such of its property as constitutes the secu-
rity for the debentures, or otherwise.

7. Repayment of loans and deposits

(1) Where, in a prospectus issued in connection with an invitation to sub-
scribe for or to purchase debentures, there is a statement as to any particular
purpose or project for which the moneys received by the company in response to
the invitation are to be applied, the company shall report to the debenture hold-
ers’ representative as the progress that has been made towards achieving the
purpose or completing the project.

(2) Where it appears to the debenture holders’ representative that the pur-
pose or project referred to in the prospectus has not been achieved or completed
within the time stated in the prospectus or, where no time is stated, within a
reasonable time, he may and shall, if in his opinion it is necessary for the protec-
tion of the interests of the debenture holders give written notice to the company
requiring it to repay the money received and, subject to subparagraph (3) within
one month, file a copy of the notice.

(3) The debenture holders’ representative shall not give notice under sub-
paragraph (2) where he is satisfied that—

(a) the purpose or project has been substantially achieved or completed;

(b) the interests of the debenture holders have not been materially preju-
diced by the failure to achieve or complete the purpose or project
within the time stated in the prospectus or within a reasonable time;
or

(c) the failure to achieve or complete the purpose or project was due to
circumstances beyond the control of the company that could not rea-
sonably have been foreseen at the time the prospectus was issued.
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(4) On receipt by the company of a notice referred to in subparagraph (2),
the company shall be liable to repay any money owing as the result of a loan or
deposit made in response to the invitation unless—

(a) before the money was accepted, the company had given written no-
tice to the person from whom the money was received specifying the
purpose or project for which the money would in fact be used and
the money was accepted by the company accordingly; or

(b) the company by written notice given to the debenture holders—

(i) has specified the purpose or project for which the money would
in fact be applied by the company; and

(i) has offered to repay the money to the debenture holders and
they have not within 14 days after the receipt of the notice, or
such longer time as it specified in the notice, demanded in writ-
ing from the company repayment of the money.

(5) Where the company has given written notice under subparagraph (4),
specifying the purpose or project for which the money will in fact be applied by
the company, paragraph 7 shall apply and have effect as if the purpose or project
so specified in the notice was the particular purpose or project specified in the
prospectus as the purpose or project for which the money was to be applied.

8. Release of agent from obligations

(1) Subject to subparagraphs (2) and (3) a provision in an agency deed or in
a contract with debenture holders secured by an agency deed, shall be void in so
far as it would have the effect of exempting the debenture holders’ representa-
tive from, or indemnifying him against, liability for exercising reasonable diligence
and care in the carrying out of his duties under the deed or observing any provi-
sion of paragraphs 6 and 7.

(2) Subparagraph (1) shall not invalidate a provision enabling release to be
given—

(a) with the concurrence of a majority of not less than three fourths in
nominal value of the debenture holders present and voting in person
or, where proxies are permitted, by proxy at a meeting summoned for
the purpose; and

(b) with respect to specific acts or omissions or on the debenture hold-
ers’ representative ceasing to act.

(3) A debenture holders’ representative may rely on a certificate or report
given or statement made by any person who is an attorney-at-law for or auditor
or officer of the borrowing company, where he has reasonable ground for believ-
ing that the person was competent to give the certificate or report or to make
the statement.

SEVENTH SCHEDULE
[Section 131]

POWERS OF DIRECTORS NOT TO BE DELEGATED
[Sections 52, 566, 57 (3), 61, 64, 65, 69, 78, 81, 188, 246 and 247]
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EIGHTH SCHEDULE
[Section 158]

PROCEEDINGS OF THE BOARD OF A COMPANY

1. Chairperson

(1) The directors may elect one of their number as Chairperson of the Board
and determine the period for which he is to hold office.

(2) Where no Chairperson is elected, or where at a meeting of the Board the
Chairperson is not present within 15 minutes after the time appointed for the
commencement of the meeting, the directors present may choose one of their
number to be Chairperson of the meeting.

2. Notice of meeting

(1) A director or, if requested by a director to do so, an employee of the
company, may convene a meeting of the Board by giving notice in accordance
with this paragraph.

(2) A notice of a meeting of the Board shall be sent to every director who is
in Mauritius, and the notice shall include the date, time, and place of the meeting
and the matters to be discussed.

(3) An irregularity in the notice of a meeting is waived where all directors
entitled to receive notice of the meeting attend the meeting without protest as to
the irregularity or where all directors entitled to receive notice of the meeting
agree to the waiver.

3. Methods of holding meetings
A meeting of the Board may be held either—

(a) by a number of the directors who constitute a quorum, being assem-
bled together at the place, date, and time appointed for the meeting;
or

(b) by means of audio, or audio and visual, communication by which all
directors participating and constituting a quorum can simultaneously
hear each other throughout the meeting.

4. Quorum

(1) A quorum for a meeting of the Board shall be fixed by the Board and if
not so fixed shall be a majority of the directors.

(2) No business may be transacted at a meeting of directors if a quorum is
not present.
5. Voting

(1) Every director has one vote.

(2) The Chairperson shall not have a casting vote.

(3) A resolution of the Board is passed if it is agreed to by all directors pre-
sent without dissent or if a majority of the votes cast on it are in favour of it.

(4) A director present at a meeting of the Board is presumed to have agreed
to, and to have voted in favour of, a resolution of the Board unless he expressly
dissents from or votes against the resolution at the meeting.
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6. Minutes

The Board shall ensure that minutes are kept of all proceedings at meetings
of the Board.
7. Resolution in writing

(1) A resolution in writing, signed or assented to by all directors then enti-
tled to receive notice of a Board meeting, is as valid and effective as if it had
been passed at a meeting of the Board duly convened and held.

(2) Any such resolution may consist of several documents (including fac-
simile or other similar means of communication) in like form each signed or
assented to by one or more directors.

(3) A copy of any such resolution must be entered in the minute book of
Board proceedings.
8. Other proceedings

Except as provided in this Schedule, the Board may regulate its own
procedure.

continued on page C35 - 234
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TENTH SCHEDULE
[Sections 223 (5) and 269 (2)]

PART I

MATTERS TO BE CONTAINED IN THE ANNUAL RETURN OF A COMPANY,

OTHER THAN A COMPANY LIMITED BY GUARANTEE

1. The address of the registered office of the company.

2. The postal address of the company.

3. Where the share register is divided into 2 or more registers kept in different
places, the place in which each register is kept.

4. Where any records are not kept at the company’s registered office under
section 190 (1) of the Act, details of those records and of the place or places
where they are kept.

5. (1) The following information relating to the shares in the company—

(a)

(b)
(c)

(d)
(e)
(f)

(9)
(h)

(i)

(i)
(k)

n

the number of shares issued and, where there is more than one class
of shares, the number of shares in each class;

the value of the consideration for each share issued;

where the full consideration was not payable or required to be pro-
vided in respect of the issue of the share, the value of that part of
the consideration paid or provided in respect of the issue of the
share;

the amount called up on each share;
the amount received on issue;

the amount of calls received,;

the amount of calls unpaid;

the total number of shares forfeited and not sold or otherwise dis-
posed of;

the total number of shares purchased or otherwise acquired by the
company;

the number of treasury shares held by the company;

subject to section 48 (3) of the Act, the stated capital where the
company has issued no par value shares. (Where par value shares
have been issued the nominal and paid up value of the shares of each
class having a par value shall be stated);

currency of each class of share.

(2) Subparagraph (1) (g) to (i) shall not apply to an open-ended fund, includ-
ing an authorised mutual fund.

6. The total number of shares redeemed by the company.
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7. The total amount of indebtedness of the company under all charges which
are required to be registered with the Registrar.

8. All such particulars with respect to the persons who at the date of the return
are or are deemed to be directors of the company and any person who is a sec-
retary of the company and who are by the Act required to be notified to the Reg-
istrar.

9. The full name and address, other than residential, of any auditor or share
registrar of the company.

10. Where the company is a party to a listing agreement with a securities
exchange, the names and addresses of, and the number of shares held by —
(a) the persons holding the 10 largest number of shares; or

(b) where there is more than one class of shares, the persons holding the
10 largest number of shares in each class.

11. Except in the case of a company to which section 223 (8) of the Act
applies, the following information relating to past and present shareholders of the
company —

(a) the names and addresses (other than residential) of all the sharehold-
ers of the company;

(b) the names and addresses (other than residential) of all persons who
ceased to be shareholders of the company—

(i) since the date of the last annual return; or

(ii) in the case of the first annual return of a company registered
under the Act, since the date of its incorporation;

(c) the number of shares held by each shareholder;

(d) the shares transferred by existing shareholders or past shareholders
(including the dates of registration of the transfers)—

(i) since the last annual return; or

(i) in the case of the first annual return of a company registered
under the Act, since the date of its incorporation;

(e) where the names are not arranged in an alphabetical order, having
annexed thereto an index sufficient to enable the name of any person
to be easily found.

12. A statement whether the company is—

(a) a public company;

(b) a private company, other than a small private company; or

(c) a small private company.
13. In the case of a company where at the date of the annual return is a one
person company, the name and full address (other than residential) and descrip-
tion of the person named by the company to be its secretary under sec-

tion 140 (3) of the Act in the event of the death or incapacity of the sole share-
holder/director.
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14. Except in the case of a company which since the last annual return or, in
the case of its first annual return since the date of its incorporation, has been a
one person company, the date of the last annual meeting of the company held
under the Act or, if the company avoided the need for an annual meeting by do-
ing everything required to be done at that meeting by passing a resolution under
section 106 of the Act, the date on which the resolution was passed.

15. A statement in the case of a private company which has passed a unani-
mous resolution under section 271 of the Act that no interests register need be
kept by the company, the date of the resolution and that no shareholder has, at
the date of the annual return, given notice in writing to the company requiring it
to keep an interests register.

16. A statement in the case of a private company or a small private company
which has passed a unanimous resolution under section 218 of the Act that no
annual report need to be prepared by the company and that no shareholder has,
within 3 months after the company’s balance sheet date, given notice in writing
requiring the company to prepare an annual report.

17. Subject to paragraph 18, unless the following particulars are included in the
balance sheet or in a note on or a statement annexed to the balance sheet, par-
ticulars of —

(a) the names, countries of incorporation and nature of the businesses
and subsidiaries of the company and of all corporations in which the
company is entitled by itself or a nominee to exercise more than 25
per cent of the votes exercisable at a meeting of shareholders of the
company; and

(b) where the company is a subsidiary of another company or corpora-
tion, the name of the company or corporation regarded by the direc-
tors as the ultimate holding company of the first-mentioned company,
and if it is known to them the company in which it is incorporated.

18. The information required by this paragraph need not be given if the Regis-
trar so directs and for this purpose the Registrar shall have regard to whether the
disclosure of the information would be harmful to the business of the company
or of that of other companies and this harm outweighs any benefit to the public
in requiring this disclosure.

19. The information required by paragraph 5 (1) shall show separately the
number of shares issued for cash and the number of shares issued as fully or
partly paid up for a consideration other than cash.

PART Il

MATTERS TO BE CONTAINED IN ANNUAL RETURN OF A COMPANY
LIMITED BY GUARANTEE

1. The address of the registered office of the company.
2. The place where members register is kept (if other than registered office).

3. The total amount of indebtedness of the company in respect of all charges to
be filed.
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4. All such particulars with respect to the persons who at the date of the return
are or are deemed to be directors of the company and any person who is a sec-
retary of the company, and who are by the Act required to be notified to the
Registrar.

5. The full name and address (other than residential) of any auditor.

6. The full name and address (other than residential) of the members of the
company.
[Tenth Sch. amended by GN 167 of 2001; s. 156 (1) (n) of Act 22 of 2005 w.e.f. 28 Septem-

ber 2007; repealed and replaced by GN 30 of 2013 w.e.f. 15 April 2013.]

ELEVENTH SCHEDULE
[Section 272 (1)]

PROVISIONS OF ACT NOT APPLICABLE TO A PRIVATE COMPANY

UNDER UNANIMOUS AGREEMENT

Items

Sections

52

63

65

69

78

79 (2)

80 (2)

81

OO N o R W)=

159

TWELFTH SCHEDULE
[Sections 295 (b) and 355]

FEES PAYABLE TO REGISTRAR
PART I

Items

Matters in respect of which a fee shall be payable

In the case of a small private company —
(a) at the time of its incorporation; and
(b) in respect of every subsequent year.

C35 - 238 (7)
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TWELFTH SCHEDULE —continued

Iltems

Matters in respect of which a fee shall be payable

In the case of a foreign company —
(a) at the time of its registration; and
(b) in respect of every subsequent year.

In the case of a company recorded by the Registrar as being a dormant
company, in respect of every subsequent year.

In the case of a public company —
(a) at the time of its incorporation; and
(b) in respect of every subsequent year.

In the case of any other company—
(a) at the time of its incorporation; and
(b) in respect of every subsequent year.

In the case of a commercial partnership Société commerciale including so-
ciété commerciale de fait

(a) at the time of its registration; and
(b) in respect of every subsequent year.

PART I

Items

Matters in respect of which a fee shall be payable

For any certificate issued by the Registrar or for certifying any copy of ex-
tract of any document in the custody of the Registrar.

For a copy or extract of any document in the custody of the Registrar.

For search of information in respect of every company of commercial
partnership.

THIRTEENTH SCHEDULE
[Section 343]

PART I- SECTIONS OF THE ACT NOT APPLICABLE TO CONVIPANY HOLDING
CATEGORY 1 GLOBAL BUSINESS LICENCE OR CATEGORY 2 GLOBAL

BUSINESS LICENCE

Items

Sections

1.

23 (2) (c) in so far as it relates to a pri-
vate company

32

50

62 (2)

continued on page C35 — 239
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THIRTEENTH SCHEDULE —continued

Items Sections
5. 83

6. —

7. 159

8. 164 (1) (a)
9. 178 and 179
10. 197 (1) (a)
11. 198 (2) (c)
12. 218 to 222
13. 223

14. 225 and 228

[Part | amended by s. 3 (g) (ii) of Act 28 of 2004 w.e.f. 28 August 2004.]

PART II- SECTIONS OF THE ACT NOT APPLICABLE TO COMPANY
HOLDING CATEGORY 2 GLOBAL BUSINESS LICENCE

Items Sections
1. 57

2. 163 to 167

3. 193 to 195

4. 210 to 217

5. 270 (a)

6. 273 to 286

[Part Il amended by s. 3 (g) (ii) of Act 28 of 2004 w.e.f. 26 August 2004.]

FOURTEENTH SCHEDULE
[Section 345]

PART |- PROVISIONS APPLICABLE TO COMPANY APPLYING FOR OR
HOLDING CATEGORY 1 GLOBAL BUSINESS LICENCE OR CATEGORY 2
GLOBAL BUSINESS LICENCE

1. Par value shares may be issued

(1) Notwithstanding section 47, the shares of a company holding a Cate-
gory 1 Global Business Licence or Category 2 Global Business Licence may be
issued with or without a par value provided that all the ordinary shares or all the
preference shares of the company shall consist of one kind or the other.

(2) Par value shares if any, may be stated in more than one currency.
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2. Report to Commission by Registrar

(1) Where the Registrar has reasonable cause to suspect that a company
holding a Category 1 Global Business Licence or Category 2 Global Business
Licence—

(a) is not complying with any of the requirements of this Act or any
regulations made under this Act; or

(b) is being used in any way for the trafficking of narcotics and danger-
ous drugs, arms trafficking or economic crime and money laundering
under the Financial Intelligence and Anti-Money Laundering Act,

he shall report the matter indicating his suspicions to the Commission.

(2) The Registrar shall report to the Commission any management company
of a company holding a Category 1 Global Business Licence or any registered
agent of a company holding a Category 2 Global Business Licence, which, in the
opinion of the Registrar, fails to apply due diligence in the exercise of any of its
functions as management company or registered agent, as the case may be.

3. Register of directors

(1) A company holding a Category 1 Global Business Licence or Category 2
Global Business Licence shall keep a register to be known as a register of direc-
tors containing—

(a) the names and addresses of the persons who are directors of the
company;

(b) the date on which each person whose name is entered on the register
was appointed as a director of the company; and

(c) the date on which each person named as a director ceased to be a
director of the company.

(2) (a) The register of directors may be in such form as may be approved
by the directors.

(b) Where the register is in magnetic, electronic or other data storage form,
the company shall be able to produce legible evidence of its contents.

4. Remuneration of directors

Subject to the constitution of the company or in a unanimous shareholder
agreement, the directors may, by a resolution of directors, fix the remuneration
or benefits of directors in respect of services to be rendered in any capacity to
the company.

5. Accounting standards in relation to company holding Category 1 Global
Business Licence

Whenever there is a requirement under this Act for a company holding a
Category 1 Global Business Licence to comply with the International Accounting
Standards, the company may prepare its financial statements in accordance with
any other internationally accepted accounting standards.

6. Officers and agents

(1) The directors of a company holding a Category 1 Global Business Li-
cence or a Category 2 Global Business Licence may, by resolution of directors,
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appoint any person, including a person who is a director, to be an officer or
agent of the company.

(2) Subject to the constitution of a company or a unanimous shareholder
agreement, every officer or agent shall, subject to subparagraph (3), have such
powers and authority of the directors, including the power and authority to affix
the common seal of the company, where it has one, as are set forth in the consti-
tution or unanimous shareholder agreement or resolution of directors appointing
the officer or agent.

(3) No officer or agent shall have any power or authority with respect to the
matters requiring a resolution of directors under the Act.

(4) The directors may remove an officer or agent appointed under subpara-
graph (1) or revoke or vary a power conferred on him under subparagraph (2).

7. Solvency test in relation to any investment company holding a Category 1
Global Business Licence

Notwithstanding section 6, the provision relating to stated capital in connec-
tion with the solvency test shall not apply to any investment company holding a
Category 1 Global Business Licence.

8. Issue of share certificate by any investment company holding a Category 1
Global Business Licence

Section 97 shall not apply to any investment company holding a Category 1
Global Business Licence on the issue of a share or on the registration of a trans-
fer of shares.

9. —

10. Financial statements of parent and subsidiaries drawn up to different
reporting dates

Notwithstanding section 214, where, in relation to any company holding a
Category 1 Global Business Licence or a Category 2 Global Business Licence, the
balance sheet date of a subsidiary company is different from the balance sheet
date of its parent company, the financial statements of the subsidiary company
may be incorporated into the group financial statements provided the difference
between the reporting dates does not exceed 3 months.

11. Major transactions

(1) Notwithstanding section 130, the directors of any investment company
holding a Category 1 Global Business Licence may enter into major transactions
without having to obtain the approval of the shareholders of the company.

(2) The shareholders of any private company holding a Category 1 Global
Business Licence or a Category 2 Global Business Licence may, by unanimous
resolution, at the time of incorporation or at any subsequent time, agree that
section 130 shall not apply to the company.

(3) A unanimous resolution under subparagraph (2) shall continue in force
until—

(a) the resolution is revoked by any shareholder; or
(b) there is any change of shareholders by reason of—
(i) transfer of shares;
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(ii) issue of shares to new shareholders; or
(iii) death, bankruptcy or otherwise.

12. Group financial statements in relation to any wholly owned or virtually
wholly owned company holding a Category 1 Global Business Licence

Notwithstanding section 212, any company holding a Category 1 Global
Business Licence may not prepare group financial statements where it is a wholly
owned or a virtually wholly owned subsidiary of any company.

13. Subsidiaries to be incorporated in the group financial statements of any
company holding a Category 1 Global Business Licence

Notwithstanding sections 212 and 214, any company holding a Category 1
Global Business Licence shall exclude from its group financial statements, the
financial statements of any of its subsidiaries which would have been excluded
had the group financial statements of the holding company been prepared in
accordance with and in compliance with International Accounting Standards or
with any other internationally accepted accounting standards.

14. Auditing Standards in relation to any company holding a Category 1 Global
Business Licence

Whenever there is a requirement under the Act for the audit of any company
holding a Category 1 Global Business Licence to be carried out in accordance
with International Standards on Auditing, the audit may be carried out in accord-
ance with any other internationally accepted auditing standards.

15. Registered office

(1) Subject to subparagraph (2), section 187 shall not apply to a company
holding a Category 1 Global Business Licence or a Category 2 Business Licence.

(2) (a) Every company holding a Category 1 Global Business Licence or a
Category 2 Global Business Licence shall—
(i) have a registered office in Mauritius to which all communications
and notices may be addressed; and
(ii) cause the registered address of its management company or reg-
istered agent, as the case may be, to be displayed in the man-
ner specified in section 187 (1) (b).

(b) The registered address of a management company or registered
agent, as the case may be, shall be its registered office and shall constitute the
address for service of legal proceedings on the company or registered agent.

16. Audited financial statements of protected cell company

(1) Notwithstanding sections 210 and 211, a company incorporated under
the Protected Cell Companies Act may, at any time, by giving irrevocable notice
in writing simultaneously to the Registrar and to the Director-General, elect to
present separate financial statements in respect of each of its cells in accordance
with and in compliance with International Accounting Standards, or any other
internationally accepted accounting standards.

(2) Where a company makes an election under subparagraph (1), it shall
present separate financial statements in respect of each of its cells as from the
accounting period in respect of which the notice is given.

(3) In this subparagraph (1)—

“Director-General” means the Director-General of the Mauritius Revenue
Authority established under the Mauritius Revenue Authority Act.
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17. Consolidated financial statements of protected cell company

(1) Notwithstanding section 212, any company, incorporated under the
Protected Cell Companies Act, that has, on its balance sheet date, one or more
subsidiaries, shall present, within 6 months of its balance sheet date, separate
consolidated financial statements in respect of each of its cells.

(2) The separate consolidated financial statements under paragraph (1) shall
be in accordance with and in compliance with the International Accounting
Standards or any other internationally accepted accounting standards.

[Part | amended by GN 167 of 2001; GN 83 of 2002; s. 156 (1) (o) of Act 22 of 2005 w.e.f.
28 September 2007; GN 119 of 2006 w.e.f. 16 September 2006; GN 234 of 2011 w.e.f. 1
January 2012; s. 5 (p) of Act 27 of 2012 w.e.f. 22 December 2012; s. 7 (g) of Act 27 of 2013
w.e.f. 21 December 2013.]

PART II- PROVISIONS APPLICABLE TO COMPANY APPLYING FOR OR
HOLDING CATEGORY 2 GLOBAL BUSINESS LICENCE

1. Directors of company holding Category 2 Global Business Licence

Notwithstanding sections 132 and 133 (1) and (2) (f), a company holding a
Category 2 Global Business Licence—

(a) shall have at least one director who needs not be ordinarily resident
in Mauritius; and

(b) may appoint a corporation to be a director of the company.

2. Accounting records and common seal

(1) A company holding a Category 2 Global Business Licence shall keep in
the English or French language and make available, within 7 days of any record
being kept in any other language, a translation of that other language into the
English or French language—

(a) minutes of all meetings of and copies of all resolutions consented
to by the directors or members;

(b) such books, registers, accounts, records (including receipts, in-
voices and vouchers) and documents (including contracts and
agreements) representing a full and proper record of all transac-
tions and other acts engaged in by the company as to reflect the
financial position of the company;

(c) a share register or a register of members in accordance with sec-
tion 91;

(d) a register of mortgages and charges.

(2) The accounting records, minutes and the register referred to in subsec-
tion (1), shall be kept at the registered office of the company or at such other
place as the directors may determine for a period of at least 7 years after the
completion of the transactions to which they relate.

(3) The registered agent of the company shall be notified of the full address
of the place, being a place other than the registered office of the company,
where the accounting records, minutes and the register of directors and officers
are kept.

(4) Where the company is required by its constitution to have a common
seal, an imprint of the seal shall be kept at the registered office of the company.
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3. Inspection of accounting records

(1) A shareholder of a company holding a Category 2 Global Business Licence
may, in person or by attorney and in furtherance of a proper purpose, request in
writing, specifying the purposes, to inspect during normal business hours the share
register or the register of members of the company, the register of directors, the
register of mortgages and charges or the books, records, minutes and consents
kept by the company and to take copies or extracts of such books or registers.

(2) For purposes of subparagraph (1), a proper purpose is a purpose reason-
ably related to the shareholder’s interest as a shareholder.

(3) Where a request under subparagraph (1) is submitted by an attorney on
behalf of a member, the request shall be accompanied by a power of attorney
authorising the attorney to act for the shareholder.

(4) Where the company, by a resolution of directors, determines that it is
not in the best interest of the company or of any other shareholder of the com-
pany to comply with a request under subparagraph (1), the company may refuse
the request.

(5) On refusal by the company of a request under subparagraph (1), the
shareholder may before the expiration of a period of 90 days of his receiving
notice of the refusal, apply to the Court for an order to allow the inspection.

4. Merger or consolidation with company incorporated outside Mauritius

(1) One or more companies holding a Category 2 Global Business Licence
may merge or consolidate with one or more companies incorporated under the
laws of jurisdictions other than that of Mauritius in accordance with subpara-
graphs (2) to (4), including where one of the constituent companies is a parent
company and the other constituent companies are subsidiary companies, where
the merger or consolidation is permitted by the laws of the jurisdictions in which
the companies incorporated outside Mauritius are incorporated.

(2) In respect of a merger or consolidation under this paragraph—

(a) a company holding a Category 2 Global Business Licence shall
comply with the provisions of this paragraph relating to the merger
or consolidation, as the case may be, of companies incorporated
under this Act, and a company incorporated under the laws of a ju-
risdiction other than that of Mauritius shall comply with the laws
of that jurisdiction; and

(b) where the surviving company or the consolidated company is to be
incorporated under the laws of a jurisdiction other than that of
Mauritius, it shall submit to the Registrar—

(i) an agreement that a service of process may be effected on it in
Mauritius in respect of proceedings for the enforcement of any
claim, debt, liability or obligation of a constituent company
incorporated under this Act or in respect of proceedings for the
enforcement of the rights of a dissenting member of a constitu-
ent company incorporated under this Act against the surviving
company or the consolidated company;

(ii) an irrevocable appointment of the registered agent as its agent
to accept service of process in proceedings referred to in sub-
paragraph (i);

[Issue 6] C3b - 244



Revised Laws of Mauritius

(iii) an agreement that it shall promptly pay to the dissenting mem-
bers of a constituent company incorporated under this Act the
amount, if any, to which they are entitled under this Act with
respect to the rights of dissenting members; and

(iv) a certificate of merger or consolidation issued by the appropriate
authority of the foreign jurisdiction where it is incorporated; or, if
no certificate of merger is issued by the appropriate authority of
the foreign jurisdiction, such evidence of the merger or consolida-
tion as the Registrar considers acceptable.

(3) The effect under this section of a merger or consolidation shall be the
same as in the case of a merger or consolidation under Part XVI where the sur-
viving company or the consolidated company is incorporated under this Act, but
where the surviving company or the consolidated company is incorporated under
the laws of a jurisdiction other than that of Mauritius, the effect of the merger or
consolidation shall be the same as in the case of a merger or consolidation under
Part XVI except in so far as the laws of the other jurisdiction otherwise provide.

(4) Where the surviving company or the consolidated company is incorpo-
rated under this Act, the merger or consolidation shall be effective on the date the
articles of merger or consolidation are registered by the Registrar or on such date
as is stated in the articles of merger or consolidation, in any case not exceeding 30
days from the date of registration of the merger of consolidation, but where the
surviving company or the consolidated company is incorporated under the laws of
a jurisdiction other than that of Mauritius, the merger or consolidation shall be
effective as provided by the laws of that other jurisdiction.

5. Shares to be fully paid

Notwithstanding section 51 (1), a share in a company holding a Category 2
Global Business Licence shall—

(a) not be issued until the consideration in respect of the share is fully
paid; or

(b) when issued, be deemed for all purposes to be fully paid.

6. Officers and agents

(1) The directors of a company holding a Category 1 Global Business Licence
or a Category 2 Global Business Licence may, by resolution of directors, appoint
any person who is a director, to be an officer or agent of the company.

(2) Subject to the constitution of a company or a unanimous shareholder
agreement, each officer or agent shall, subject to subparagraph (3), have such
powers and authority to affix the common seal of the company, where it has
one, as are set forth in the constitution or unanimous shareholder agreement or
resolution of directors appointing the officer or agent.

(3) No officer or agent shall have any power or authority with respect to the
matters requiring a resolution of directors under the Act.

(4) The directors may remove an officer or agent appointed under subpara-
graph (1) or revoked or vary a power conferred on him under subparagraph (2).

[Fourteenth Sch. amended by GN 167 of 2001 w.e.f. 1 December 2001; GN 139 of 2011
w.e.f. 13 July 2011.]
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FIFTEENTH SCHEDULE
[Section 364 (2) (a)]

[Fifteenth Sch. amended by s. 156 (1) (p) of Act 22 of 2005 w.e.f. 28 September 2007 and
deleted by s. 414 (1) (d) of Act 3 of 2009 w.e.f. 1 June 2009.]

SIXTEENTH SCHEDULE
[Section 364 (4)]

[Sixteenth Sch. deleted by s. 414 (1) (d) of Act 3 of 2009 w.e.f. 1 June 2009.]
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